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EXAMINATION

Examinations Conducted: ‘Sept - Feb
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Property Tax Lending examinations had been delayed pending completion of the survey
instrument. The survey instrument has been completed and the process of conducting the survey
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in coordination with examinations has begun. We will complete fieldwork by early May 2012 so
that the required report can be presented to the Texas Legisiature in June 2012.

The Credit Access Business {CAB) examination process has begun. We have completed a few
| initial examinations and are refining our exam process. The scheduling of CAB examinations will
| begin in earnest in mid-April 2012.

Gary Meissner, Consumer Assistance manager, made presentations at the TxDOT DMV Dealer
seminars in February {San Antonio) and March (Waco). Sue levning, OCCC communications
specialist, was also in attendance at the Waco seminar.

Jeffery Diggs has been hired to fill the Houston examiner position. He'reports to work Aprit 16,
2012, with training beginning at that time. Interviews were conducted for the examination
administrative technician vacancy. We anticipate hiring for that position before the end of April.

:
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Comparison of our motor vehicle sales finance examination activities in the most recent two
years is noted on the chart that follows. The level of compliance this fiscal year has increased
from 64.33% the first quarter to 68.61% at the end of the second quarter. The combined level of
compliance for the first six months of fiscal year 2012 (66.67%) notes a slight improvement from
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fiscal year 2011 {65.41%).

Chapter 348 Examinations: Compliance Levels
Total: 360 '

FY '12--1st Qtr

Total: 300

FY '12--2nd Qtr

Investigations Completed

FY '12 (Sept 2011 - Feb 2012) Total:
FY '11 (Sept 2010 - Feb 2011) Total:

FY'12--3rd Qir

48
37

FY '12--4th Qtr

Sales Finance

Motor Vehicle -

Small Consumer
Loan

Large Consumer
Loan

Retail Instaliment

@FYy'12

32

2

1

@ry'i1

22

2

2

4-3




Finance Commission Members
April 3, 2012
Page 4 of 4

CONSUMER ASSISTANCE

.Complaints Processed.
FY '12 (Sept 2011 - Feb 2012) Total: 999
FY '11 (Sept 2010 - Feb 2011) Total: 1,058
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The Consumer Assistance area has had several significant staff developments in this month. First,
Gary Meissner has retired effective March 31, 2012, Dallas Teston (Investigator ) applied for and
was selected to fill the Financial Examiner | vacancy in the San Antonio region effective April 1,
2012. Deborah Skidmore (investigator I} has been transferred to the licensing section effective
April 1, 2012. ’

The manager of Consumer Assistance position will be posted internally. The two investigator
positions will be posted for open applications.

Motor Vehicle Sales Finance complaints remain our most frequent complaint category.
Complaints are regarding alleged inappropriate repossessions, collection tactics, and the
-application of payments. ‘

The marked increase in CAB complaints is primarily due to the disclosure of our contact
~information on CAB documents. Complaints are primarily about the amount of fees, lack of
understanding regarding the initial contract terms, the renewal process, and collection tactics.




LICENSING REPORT

Licensing

The licensing department, as of March 31, 2012, as 1,610 pending license applications and has |
processed 1,615 applications. Credit Access Business applications are currently being reviewed for .
permanent licenses. The deadline to issue a provisional license was March 31, 2012, in" addition,
property tax loan license annual reports have been received and are being reviewed.

The information below displays a comparison of the license and registration levels as of March 31, 2011,
and March 31, 2012, ‘

03/31/2011 | 03/31/2012 CH/;\NGE

Reguiated Lenders 3,130 3,332 202
Credit Access Business - 0 2,579 2,579
Pawnshops - 1,536 | 1,541 5
Pawnshop Employees 7,574 7,912 338
Motor Vehicle Sales Finance 7,127 7,254 127
Property Tax Lenders 88 89 1
Mortgage Loan Criginators 659 698 | 39
Debt Management Service Providers 50 77 27

" Reyistered Creditors x 6,735 6,600 (135)
Crafted Precious Metal . 0 2,081 2091
Refund Anticipation Lenders - 3,623 2,122 (1,501)

Total 30,522 34,295 3,773
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ADMINISTRATION REPORT

Credit Education

Highlights of the Consumer Education Area:

+ Todate, the Consumer Education has reached 172 citizens,

& OCCCis meeting with Go Direct staff to help promote their direct deposit campaign.

e The OCCC is partnering with Skills 4 Life program staff in Houston, Texas to participate as
volunteers/consultants in their Game of Real Life event in June. .

.+ OCCC is participating in Texas Saves week by conducting classes where there is a need and
promoting the initiative on our website.

s Preparing to co-facilitate classes for Financial Awareness Month with Business & Community
Lenders (BCL) of Texas Charter by the Small Business Administration {SBA} and NeighborWorks
America. ‘

e OCCC will update and revise the Financial Literacy Resource page on our website.

Accounting

The accounting department recently hired Christina Keeth as the new Accounting Technician. Her duties
will include recording revenue, as well as handling leave accounting information. The department has
recently developed a new reconciliation for the Precious Metals Fees. Lorraine Galvan the new
accountant that was hired in December has fully taken over all accounts payable duties from the
previous employee handling payments. Due to changes in staff and assignments, we are ensuring that
everyone is attending Comptroller training to enhance their skills and to learn proper procedures to
ensure state compliance.

Human Resources

During March 2012 the agency filled its two remaining Financial Examiner vacancies and Licensing
Analyst vacancy. Two of the three positions were filled with internal candidates and represented career
advancement opportunities for each; the third position was filled by an outside candidate with a
background in the consumer financial services market.

Mr. Gary Meissner, Manager of Consumer Assistance, retired from the agency effective March 30, 2012.
Mr. Meissner has been a member of the OCCC team for nearly fourteen years and oversaw the
consumer complaint processes for more than a decade.

Since the last Finance Commission meeting the OCCC received one resignation within the Accounting

Department, for the position of Accounting Technician IL,The'resignation was based on the employee’s
desire to return to school full-time and obtain a degree in engineering; the position was filled in mid-
March 2012. ' '
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Positions Filled: March 2012 Candidate Effe'ctive Date

Financial Examiner |

Houston Jeffrey Diggs : April 16, 2012
Financial Examiner | Dallas Teston .

San Antonio o Internal Advancement April 1, 2012
Financial Examiner ] Deborah Skidmere Aoril 4 2012
Licensing Analyst Internal Advancement pri L,
Accounting Technician |l Christina Keeth March 19, 2012

The agency currently has four vacancies: two as the result of internal advancement, one resulting from
a transfer to another state agency, and the fourth resulting from retirement. All positions are actively
being recruited and are anticipated to be filled by the end of April 2012.

Current Vacancies . Cause of Vacancy ~ Status

Investigator | * Advancement fo Fin Exam | Recruitment in Progress
Investigator | ' Advancement to Fin Exam § Recruitment in Progress
Administrative Assistant Transfer to Another State Agency Recruitment in Progress

Financial Examiner [V

. Retirement Irdernal Recruitment in Progress
Manager, Consumer Assistance C Y

Stakeholder Communication

During the second quarter the agency engaged in marketing efforts focused on effective and informative
communication with stakeholders relating to Crafted Precious Metal Dealers (CPMD) registration
requirements. Of note, informational material was distributed to law enforcement agencies within state
counties providing general information on the CPMD registration and operations requirement and the
support role of the OCCC. Several law enforcement officers and agencies have contacted the OCCC
regarding the information, asking for additional information and resources, and referring consumer
concerns regarding potential unregistered activities.

As part of its strategic planning process, the OCCC conducted a Customer Engagement Survey; survey
invitations were mailed to a random sampling of consumers and industry participants who had
interacted with the agency during the pre{rious six months. The survey was closed the end of February
2012; responses and survey results are currently being reviewed and will be-included in the agency’s
strategic plan. To further engage stakeholders and encourage continuous feedback, the agency will
construct a Customer Engagement and Satisfaction feedback tool that will encourage and allow for
regular timely feedback from the consumers and industry participants alike. It is- anticipated this
feedback toal will be available late Spring or early Summer.

Strategic Planning

‘The agency has met with industry stakeholders and department staff alike to discuss the strategic

planning process. Stakeholder meetings and work sections survey and focus group meetings were

~ conducted to identify priorities for the agency’s focus during the next five years. Attached is a

comparison of responses received and priorities identified by the two groups with several
commonalities appearing on both lists. Priorities and items for consideration presented by both groups
broadly encompass factors related to the use of technology to enhance delivery of services and work
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processes, communication with internal and external agency stakeholders, and the retention and
development of qualified staff. The agency staff believes technology will play a supporting role to the
priorities and focus of the strategic plan, which will lead to more efficient internal processes and
improved industry and consumer services; a belief that echoed in responses provided by the industry.
Improved technology use and offerings should lead to efficient licensing and registration processing,
enhanced internal and external communications, and the provision of educational resources and tools
for consumers, OCCC stakeholders, and the general public. Both groups highlighted the need to focus on
continued retention of qualified and competent staff and investment in the agency’s human capital;
suggestions for specific strategies were presented for consideration. '

Initial drafting of the strategic plan is currently in progress, with first review by management and
executive personnel on or about April 27, 2012.

Agency personnel have participated in the Survey of Organizational Excellence, with an agency response
rate of 93%. Survey results and executive summaries are currently being studied by executive staff and
will be shared with agency staff by mid-April. '



OFFICE OF CONSUMER CREDIT COMMISSIONER

EXECUTIVE SUMMARY

As of February 29, 2012

FISCAL YEAR 2012
nd rd th
2 3 4 FYTD
QTR QTR QTR

Manies Returned to Consumers {000)

Regulated Lenders Examinations

Pawnshop Examinations

Motor Vehicle Examinations

Property Tax Loan Examinations

Credit Access Business Examinations

Telephone Complaints Received

962

876

218

378

Ciosed within 90 Calendar Days

92.77%

Written Complaints Received 1,292 1,339 232 250
Total Complaints Processed 2,310 2,265 367 632
% of Wiritten Complaints

98.48% 97.30% 98.06%

Originated

175

168

41

29

Finalized

25

39

165

172

Number of Institutions -- Active
Registered Creditors 7,550 65,865 6,361 6,580 6,580
Regulated Loan Licenses 2,662{ 2,691 2,748 2,798 2,794
Pawnshaop Licanses 1,215 1,251 1,259 1,269 1,265
Pawnshop Employee Licenses 6,245 6,339 6,659 7,035 7,035
Motor Vehicle Sales Finance Licenses 5,448 5,473 5,703 5,805 5,805
Property Tax Loan Licenses 82 88 ‘90 82 88

) Credit Access Businesses 548 1,337 1,337‘"
Crafted Precious Metal Dealers 0] 1,933 1,933
Debt Management Service Providers 59 57 58 75 75
Refund Anticipation Loan Facilitators 3,485 3,840 3,840 2,122 2,122

Applications

* Business - New 750 925 834 3,043 3,877
Business — Change of Ownership 241 433 66 49 115
Pawnshop Employees — New 2,555 2,589 814 630 1,444

R 'HUMAN RESOURCES DATA . - & =+ |
Field Examiners Staffing 33 31 30 34 34
Total Staffing 60 58 61 67 67
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2601 N Lamar Blvd
Ofﬁce Of Austin, Tx 78705
C onsumer www.occc.statetx.us
Credit 512-936-7600

. s Fax: 512-936-7610
COIH missioncer Leslie L. Pettijohn Consumer Helpline: 860-538-1579

Commissioner

MEMORANDUM

TO: Members, Finance Commission

FROM: Sealy Hutchings
' General Counsel

DATE: April 2, 2012

SUBJECT:  Legal Department Report

Enforcement Report

The Legal Department recently entered into several agreed orders with motor vehicle
dealers who charged an increased documentary fee without filing for the fee increase with the
Office of Consumer Credit Commissioner (OCCC). The agency believes that the recent
enforcement activity will level off as more dealers timely file for their documentary fee increase
with the OCCC. We anticipate that our department will be shifting more resources to examining
the financial information submitted by dealers to support their documentary fee filings in excess
of $125.00. '

The Legal Department issued a Preliminary Report Assessing Administrative Penalties
against a motor vehicle dealer for charging excessive public official fees, excessive documentary
fees, and unauthorized credit card fees in violation of the Texas Finance Code. The Legal
Department negotiated a settlement with the motor vehicle dealer in which the dealer would
‘perform restitution of its excessive and unauthorized fees and pay an additional administrative
penalty in excess of $20,000. The dealer is in the process of sending proof of restitution to the .
Legal Department before finalizing the settlement. :

Review of Collateral Protection Insarance Products

Another company recently presented its collateral protection program to the Texas
Department of Insurance (TDI) and the Office of Consumer Credit Commissioner (OCCC).
Under the program, a creditor establishes a captive insurance company to provide protection for
the creditor, Once the captive is established a master policy is issued and the captive will
provide funds either over an internet money transfer mechanism (e.g., PayPal) or will ACH/wire
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the funds. The company contends that because the money is provided over the internet, the situs
of the program will be in cyber-space and therefore outside the scope of TDI's regulation. Both
TDI and the OCCC will continue to review the program for compliance with Texas law.

Review of Debt Cancellation Agreements

" During the 2011 legislative session, the Texas Legislature passed HB 2931, which creates

a new statutory framework for motor vehicle debt cancellation agreements. The new law

requires agreements to be approved by the OCCC before they can be used in connection with
retail installment contracts for the sale of motor vehicles in Texas. The new law also requires the
OCCC to approve or deny forms within 45 days of the receipt of the submitted agreement. This
process necessarily involves a substantial amount of detailed work by both the legal and
examination departments. As of April 4, 2012, the OCCC approved 274 agreements. Maltt

- Nance and Margaret Griffith have worked diligently to make certain all submitters of deficient

agreements were provided a detailed explanation of the deficiencies before a submitted
agreement was denied. h

Administrative Rule Report

The OCCC is moving forward with three rule actions for this Finance Commission
Meeting. The first action is the adoption of amendments to 7 TAC Chapter 83, concerning
Credit Access Businesses (CABs). These amendments are designed to provide when and how a

- consumer disclosure is to be given in connection with a payday or car title loan executed over the.

internet. The next action is the adoption of the agency’s rule review 7 TAC Chapter 89,
concerning Property Tax Lending. The third action consists of proposed amendments to 7 TAC

Chapter 89. The proposed amendments streamline certain processes, improve consistency, and

clarity, as a result of the agency’s completed rule review of Chapter 89.

Interpretation Request for Attorney General

On Wednesday, March 28, 2012, Répresentative Burt R. Solomons forwarded a request for an
interpretation to the opinion division of the Office of the Attorney General. In the request
Representative Solomons presented two questions: '

1. Does the tax assessor-collector for a taxing unit have the authority, acting alone,
to transfer the taxing -unit’s tax lien in a case that otherwise meets the
requirements of Section 32.06, Tex. Tax Code? If so, does the tax assessor-
collector have the discretion to decline to transfer a tax lien notwithstanding a
taxpayer’s consent to the transfer? If the tax assessor-collector lacks the authority
to unilaterally transfer the taxing unit’s tax lien, does the governing body of the
taxing unit have the discretion to decline to transfer its-tax lien notwithstanding a
taxpayer’s consent to the transfer? '
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2. Does the transferred lien extend to and secure the closing costs associated with a
property tax loan to the property owner, lien recordation fees, or any other costs

incurred before or after the tax lien transfer?

Performance Report

The following chart is an overview of enforcement actions completed by the OCCC for
the last two fiscal years and the current fiscal year-to-date. These figures only reflect
enforcement actions that have been fully resolved with a final order; actions that are still pending
are not included in the table. Our data does not reflect the work done by this agency to
successfully bring businesses into compliance before a final administrative action is necessary.
This data also does not account for actions to deny applications of those who fail to show
eligibility for a license or assistance provided to license applicants requiring additional
documentation to complete their applications. Our. agency completed 71 application denial
actions in fiscal year 2011. Currently, we have completed 27 denial actions for fiscal year 2012.
1t is difficult to predict the level and type of cases that our department will pursue, as many
variable factors impact how each enforcement matter will evolve. However, the following table
provides a snapshot of completed enforcement actions during the listed time period.

Enforcement Actions Completed
‘ FYTD FY 2011;FY 2010
- 2012
Revocation / Suspension Actions
Regulated Loan License 0 0 5
Pawnshop License 1 i 0
Pawnshop Employee License 0 0 0
Motor Vehicle License 1 2 i
Total Revocation / Suspension Actions 2 3 6
Other Actions
Ceage & Desist Regulated 0 0 0
Cease & Desist Pawn 0 0 0
Cease & Desist Pawn Employee 0 0 0
Cease & Desist Motor Vehicle 0 i 0
_|Cease & Desist 345 0 0 0
Cease & Desist Unlicensed 8 29 17
Administrative Penalty Regulated 0 74 105
Administrative Penalty Pawn 3 8 -2
Administrative Penalty Pawn Employee 5 10 7
Administrative Penalty Motor Vehicle 46 33 29|
Administrative Penalty Property Tax 0 13 0
Total Other Actions 62 168] 160
Total Enforcement Actions Closed 64 171 166
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Final Orders Rendered

The agency issued 19 final orders since our last report,

Administrative Iniungtions Rendered

The agency rendered three administrative injunctions since the date of our last report.

Administrative Hearings Held
‘There were no administrative hearings held since the date of our last report.

Administrative Hearings Dismissed

The agency dismissed three administrative hearings since the date of our last report,

Administrative Hearings Scheduled

The agency has 11 administrative hearings scheduled during the next 60 days.

' Preliminary Reporis on Administrative Penalties Rendered

The agency issued four preliminary reports since our last report.
Litigation

y 1. Civil Action No. AY9CA198, Today Publishing, Inc., Cash Today of the US.A., Inc.,
| ) Nobel Craft and Junell Craft v. Crowder, et al., in the United States District Coust for the
Western District of Texas, Austin Division and Cause No. 99-03,673, Today Publishing,
Inc., Cash Today of Denton, Inc., Cash Today of Texas, Inc., and Cash Today of the USA,
Inc. v. Leslie Pettijohn and the Office of the (sic) Consumer Credit Commissioner, in
Travis County District Court. Both of these cases have been settled and final orders have
been entered. The state court action remains on the agenda pending performance on the
settlement. '

Interpretation Requests

The OCCC received a request for an official interpretation from Winstead, P.C, The
request centers on whether a contemplated unsecured consumer credit product is covered under
TEX. FIN. CoDE §342.455, which is entitled: “Agreement for More Than One Cash Advance.”
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Open Records Requests -

Since the date of our last report, the agency has processed and responded to 53 requests
for information under the Texas Public Information Act, with one referral to the Aftorney
General,
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Office of Consumer Credit Commissioner

Discussion of and Possible Vote to Take Action on the Adoption of
Amendments to 7 TAC §83.6007, Concerning, Consumer Disclosures
for Credit Access Busmesses

PURPOSE: The purpose of the amendments to §83.6007 is to

clarify the rule's application to an existing business practice for
payday and auto title loans transacted by credit access
businesses via the Internet. The amendments also provide
guidancé to the industry as to when and how the consumer
disclosures should be provided under this business model. .

RECOMMENDED ACTION: The agency requests that the
Finance Commission approve the amendments io 7 TAC
§83.6007 with changes as previously published in the Texas
Register.

. RECOMMENDED MOTION: I move that we approve the
amendments to 7 TAC §83.6007. '
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- Title 7. Banking and Securifies

Part 5. Office of Consumer Credit Commissioner

ADOPT AMENDMENTS
' 7 TAC §83.6607
- Page1 of §

Chapter 83. Regulated Lenders and Credit Access Businesses

Subchapter B. Rules for Credit Access Businesses

§83:6007. Consumer Disclosures

The Finance . Commission of Texas.
(commission) adopts amendments to
§83.6007, concerning consurner disclosures
for credit access Dbusinesses. The
commission adopts the amendments to
§83.6007 with changes to the proposed text
‘as published in the March 2, 2011, issue of
the Texas Register (37 TexReg 1448).

The commission received two written
comments on the proposal: one from Texas
Appleseed, a consumer group; and one from
the Consumer Service Alliance of Texas
(CSAT), an industry trade association. The
comment from Texas Appleseed is generally
opposed to the amendments, whereas the
CSAT comment fully supports the
amendments as proposed. The responses to
- the issues raised by the opposing comment
follow the description of the amendments.

The purpose of the amendments to
§83.6007 is to clarify the rule's application
to an existing business practice for payday
and auto title loans transacted by credit
access businesses via the Internet. The
amendments also provide guidance to the
industry as to when and how the consumer
disclosures should be provided under this
business model,

"As a note of background, during the
2011 legislative session, the 82nd Texas
Legislature enacied House Bill 2592, which
requires -the commission to prescribe - a
consumer disclosure to be used by credit

access businesses that engage in payday or

auto title loans. The bill also requires credit
access businesses to post certain fee

information and notices. In December 2011,
the commission adopted rules providing the
content of the consumer disclosures, related
procedural rules, and rules concerning the
posting of fee schedules and notices.

During . the agency's ongoing
collaboration with stakeholders, the agency
was made awarc of an Internet business
practice not contemplated by the language of
the rule. In this business practice, a
commercial entity that is neither a credit
access business nor a third-party lender,
obtains information from consumers via the
Internet in the regular course of business.
The commercial entity is sometimes referred
to as a "lead generator” or "third-party
marketer." The third-party marketer then
supplies the consumer information to
providers of loan products that have the
ability to select particular consumers to
explore a potential lending relationship.

The adopted amendments add new
subsection (f) to §83.6007 regarding Internet
sales. The new subsection states that a credit
access business must provide the required
disclosure to the consumer immediately
upon arrival at the credit access business's
website that includes information about a

payday or auto title loan as defined by Texas-

Finance Code, §393.221. If a consumer is
directed to the credit access business's
website by a third-party marketer, then the
website to which the consumer is first
directed must contain a direct link to the
appropriate disclosure required by §83.6007.
This direct link must be provided before the
consumer is required to verify previously
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provided information - and before the
consumer is required to provide additional
information. '

One commenter has "two arcas of

concern with this new. language." The
commenter states that the phrase "expression

of the consumer's interest in obtaining a
payday or auto title loan" is "unclear” and
should be defined "[iln order to protect
personal and sensitive,  customer
information.," The commenter continues by
stating: "Requiring customers to share
personal information before gaining access
to the required disclosures undermines the
purpose of disclosing information about loan
terms and could lead to identity theft,
problems with spam e-mails, or other
violations of personal information."

Further explanation concerning the third-
party marketer model will provide the
necessary background information related to
the commission's response to this comment.

When a consumer goes online and
performs a search looking for information
about obtaining a payday or auto title loan,
that search will often link to the website of a

lead generator or third-party marketer. The -

consumer will then input information on the
third-party marketer's website. The third-
party marketer then forwards the consumer's
information to a wvariety of potential
providers of loan products. The providers
literally have seconds to decide whether to
"accept the lead,” i.e. select to contact the
consumer to pursue a possible lending
relationship.

During this rapid process, the third-party
marketer does not know which provider will
accept the léad, or if the lead will be
accepted at all. This uncertainty puts the
third-party marketer in a situation where it

4~24
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would be impossible to comply with
providing the disclosure under Texas
Finance Code, §393,223. Without knowing
which provider, including any credit access
business, will accept the lead, the third-party
marketer does not know "the interest, fees,
and annual percentage rates, as applicable,
to be charged on a deferred presentment
transaction or on a motor vehicle title loan”
under §393.223(a)(1) and has no knowledge
of "the amount of accumulated fees a
consumer would incur by renewing or
refinancing a  deferred  presentment
transaction or motor vehicle title loan that
remains outstanding for" the specified
periods of time under * §393.223(a)2).
Similarly, the third-party marketer would
also not be aware of "the three fo five
examples of the most common loans
transacted by [the] credit access business"
that accepts the lead, as outlined by
§83.6007(e).

The third-party marketers as described in

-this business model maintain websites that

are used as mere conduits, passing
information through to the businesses that
can potentially provide the services sought
by consumers. The third-party marketers
contemplated by the amendments do not
take a credit application or perform a
financial evaluation as provided under the
rule. However, the agency acknowledges
that third-party marketers could engage in
activities that would require a credit access
business license and credit services
organization registration. Consequently,
third-party marketers who by their conduct
become subject to Texas Finance Code,
Chapter 393 would be required to comply
with the statute and rules, including the
regulations concerning consumer
disclosures, If the agency were to receive
information. concerning a  third-party

marketer engaging in business under



Chapter 393, the agency would address that
situation through the enforcement process.

Subsection (f) applies to credit access
businesses regulated under Texas Finance
Code, Chapter 393, as those businesses are
the parties obtaining or assisting the
consumer in obtaining a payday or auto title
loan. Moreover, only the particular credit
access business that accepts a lead will have
the information necessary to comply with
the disclosure requirements under the statue
and rule. Hence, the amendments
specifically provide that "immediately upon
~ the consumer's arrival at the credit access
business's website," that "website to which
the consumer is first directed must contain a
direct link to the appropriaie consumer
_disclosure" provided under §83.6007.

The commenter suggests that the
beginning of §83.6007(f) could better read
as follows: "A credit access business must
provide the required disclosure to a
consumer immediately upon the consumer's
arrival at the credit access business's website

with information about covered loan options -

under §393.601. The required disclosure
must be clearly visible and provided prior to
the exchange of any personal or identifying
information." The commenter's suggestion
would replace the "expression of the
“consumer's - interest” phrase with alternate
language and would add a new sentence.

The commission shares the commenter's
concerns about identity theft and ‘the
'prt)tection of personal information. In fact,
the information collected by third-party
marketers often serves as a means to prevent
fraud and verify the identity of the

consumer. The commission also agrees that -

the "expression of the consumer's interest"
phrase is unclear and has removed it for this
adoption. However, as outlined in the

ADOPT AMENDMENTS
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discussion of the third-party marketer
model, the commission does not agree that
the disclosure must be "provided prior to the
exchange of any personal identifying
information." As stated by the supportive
commenter: "[IJn an internet context, the
disclosure often cannot be provided before
the consumer supplies 'any' information ---
such as their state of residence." Therefore,
aside from the latter phrase included in the
first commenter's - suggestion, the
commission accepts the remaining concepts
in the suggested language for the beginning
of subsection (f).

Accordingly, the commission adopts the
first two sentences of §83.6007(f) revised as
follows: "A credit access business must
provide the required disclosure to a

consumer immediately upon the consumer's

arrival at the credit access business's website
that includes information about a payday or
auto title loan as defined by Texas Finance
Code, §393.221. Access to the required
disclosure must be clearly visible upon the

consumer's arrival at the website."

The commenter outlines its second area
of concern, stating: "The language of
subsection (f) under §83.6007, as related to
a 'lead generator' is problematic when taken
together with ~ §393.001, §393.002, and
§393.601. The proposed language assumes
that a lead generator is not required to
register as a Credit Services Organization
nor be licensed under the Credit Access
Business  licensing  provision.  Lead
generators for payday and auto title loans
pgenerally assist a consumer in obtaining a
payday or auto title loan." The commenter

suggests that the introductory phrase of the

third sentence of subsection (f} be revised by
removing the term "lead generator" and
instead referring to an entity not requiring a
license. The commenter recommends that
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the phrase be revised to read: "If a consumer
is .directed to a credit access business's
website by another commercial entity that is
not required to be licensed as a credit access
business. . . ."

As delineated in the discussion of the

.third-party marketer model, the agency

disagrees with the commenter's premise
regarding the role of third-party marketers in
payday and auto title loans. Most third-party
marketers contemplated by the amendments
serve as conduits for passing information to
credit access businesses and do not perform
services for the consumer to obtain these
loans. Although the commission disagrees
with the commenter's conceptual theory, the
commission believes that the commenter's
suggested language provides better clarity as
to which parties are subject to the rule. Thus,
the - commission has incorporated the
commenter's phrase (quoted at the end of the
preceding paragraph) into the beginning of
the third sentence of §83.6007(f) for this
adoption.

The commenter continues by suggesting
that two new sentences be added to the end
of subsection (f) concerning potential
licensure and disclosure requirements for
lead generators or third-party marketers. As
stated earlier, the agency recognizes that
there may be certain situations where a
third-party marketer's actions would need to
be  addressed  through  enforcement
procedures, However, these situations are
highly fact-specific and must be determined
on a case-by-case basis. Thus, the
commission declines the last two suggested
sentences by the commenter, as this issue is
more  appropriately  handled  through
enforcement as opposed to the rulemaking
process. '
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The amendments are adopted under
Texas Finance Code, §393.223, which
requires the Finance Commission to adopt
by rule a consumer disclosure including the
statutory information in a form prescribed
by the commission,

The statutory provisions affected by the
adoption are contained in Texas Finance
Code, Chapter 393. ‘

$83.6007. Consumer Disclosures.

(a) Consumer disclosure for single
payment payday loan. The required
disclosure under Texas Finance Code,
§393.223 to be provided to a consumer
before a credit application is provided or
before a financial evaluation occurs in

‘conjunction with a single payment payday

loan is presented in the following figure.
Figure: 7 TAC §83.6007(a) No change.)

(b) Consumer disclosure for multiple
payment payday loan. The required
disclosure under Texas Finance Code,
§393.223 to be provided to a consumer
before a credit application is provided or
before a financial evaluation occurs in
conjunction with a multiple payment payday
loan is presented in the following figure.

Figure: 7 TAC §83.6007(b) (No change.)

(c) Consumer disclosure for single
payment auto title loan. The required
disclosure under Texas Finance Code,
§393.223 to be provided to a consumer
before a credit application is provided or
before a financial evaluation occurs in’
conjunction with a single payment auto title
loan is presented in the following figure.

Figure: 7 TAC §83.6007(c) (No change.)



(d) Consumer disclosure for multiple
payment auto title loan. The required
disclosure under Texas Finance Code,
§393.223 to be provided to a consumer
before a credit application is provided or

‘before a financial evaluation occurs in

conjunction with a multiple payment auto
title loan is presented in the following

. figure.

Figure: 7 TAC §83.6007(d)(No change.) -

(e) Consumer disclosures required for
three to five common examples. For the
three to five examples of the most common
loans transacted by a credit access business
as utilized under §83.6004 of this title
(relating to Fee Schedule Content), the
business must develop a consumer
disclosure for those loan amounts, including
appropriate fee information. Three to five
examples must be developed for each
payday or auto title product sold by the

business (e.g., three single payment payday

examples of $300, $500, and $700; three
multiple payment auto title examples of
$1,000, $1,500, and $2,500). The credit
access business should provide the
consumer with the example form for the
product and amount that most closely relates
to the consumer's loan request.

() Internet sales. A credit access
business must provide the _required
disclosure to a consumer immediately upon
the consumer's arrival at the credit access
business's website that includes information

about a pavday or auto title loan as defined

by Texas Finance Code, §393.221. Access
to the required disclosure must be clearly
visible upon the consumer's arrival af the
website. If a consumer is directed to a credit
access _business's website by another
commercial entity that is not required to be
licensed as a credit access business, then the

ADOPT AMENDMENTS
7 TAC §83.6007
Page S of 5

credit access business's website to which the
consumer is first directed must contain a
direct link to the appropriate consumer
disclosure as outlined in subsections (a) - (d)
of this section. The direct link to the
consumer _disclosure _must be provided
before the consumer is required to verify
previously provided information, and before
the consumer is required to provide
additional information.

Certification

This agency hereby certifies that the
adoption has been reviewed by legal counsel
and found to be within the agency's legal
authority to adopt.

Issued in Austin, Texas on April 20,

- 2012,

Sealy Hutchings
General Counsel
Office of Consumer Credit Commissioner
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COMMENTS REGARDING PROPOSED AMENDMENTS TO 7 TAC §83.6007

To: Office of Consumer Credit Commissioner
From: Ann Baddour, Texas Appleseed

Date; April 2,2012

Re: Proposed Amendments to 7 TAC §83.6007

The proposed subsection (f) states:

(f} Internet sales. A credit access business must provide the required disclosure to a consumer

immediately upon the consumer's arrival at the credit access husiness's website and the expression of

the consumer's interest in obtaining a payday or auto title loan. If a consumer is directed to a credit

access business's website by another commercial entity, such as a lead generator, then the credit access

business’s website to which the consumer is first directed must contain a direct fink to the appropriate
consumer disclosure as outlined in subsections {a) - {d} of this section. The direct link to the consumer

disciosu

re must be provided hefore the consumer is required to verify previously provided information,

and before the consumer is reguired to provide additional information.

There are two areas of concern with this new language.

1.

The language, “expression of the consumer’s interest in obtaining a payday or auto title loan,”
is unclear, as it does not define what an “expression of...interest” entdils. In order to protect

. personal and sensitive customer information, it is essential to define expression of interest in

the broadest possible way. A business shouid provide the reguired disciosures before a
potential customer has shared any personal information.

Many online applications require a potential customer to submit personal information in order
to proceed with an inquiry, including phone number, e-mail address, driver’s license number,
social security number, among other personal information. See, for example, '
https://www.acecashexpress.com/payday-loans/texas. An expression of interest should entail

~ the act of visiting a website with information about payday or auto title loans. Requiring

customers to share personal information before gaining access to the required disclosures
undermines the purpose of disclosing information about loan terms and could lead to identity

- theft, problems with spam e-mails, or other violations of personal information.

4-28

The language could better read: A credit access business must provide the required disclosure
to a consumer immediately upon the consumer's arrival at the credit access business's website

heexpression-ef-the consuie rtere nobtaining a poydav-orauto-title loan with

information about covered loan options under §393,601. The required disclosure must be

clearly visible and provided prior to the exchange of any personal or identifying information,




2. Thelanguage of subsection (f) under §83.6007, as related to a “lead generator” is problematic
when taken together with §393.001, §393.002, and §393.601. The proposed language assumes
that a lead generator is not required to register as a Credit Services Organization nor be licensed
under the Credit Access Business licensing provision. Lead generators for payday and auto title
loans generally assist a consumer in obtaining a payday or auto title loan. For example, the first
business to come up on a google search.for “payday loan” appears to be a lead generator:
https://quickercash.com/index.php?tap=11%7C104077917%7C6¢9324d 10bda20239ad2c7082bf
1ffe0a80f5df3&szpa\'/daw]oan. This website provides assistance to a consumer with regard to

obtaining an extension of consumer credit for valuable consideration. Though the consumer
may not pay the lead generator directly, lead generators generally receive valuable
consideration for the service. Lead generators do not appear to be listed under §393.002 as
persons not covered under Chapter 393 of the Texas Finance Code, and therefore should be
required to be registered as a credit services organization §393.001(c) and also licensed as a
Credit Access Business under §393.601 if they, “assist a consumer in obtaining an extension of
consumer credit in the form of a deferred presentment transaction or motor vehicle title loan.”

Therefore, the rule should instead read: ” If a consumer is directed to a credit access business's
website by another commercial entity;such-asalead-senerator that is not required to be
licensed as a credit access business, then the credit access business's website to which the

consumer is first directed must contain a direct link to the appropriate consumer disclosure as

o_utl‘med in subsections {a} - {d} of this section. The direct link to the consumer disclosure must
be provided before the consumer Is required to verify previously provided information, and
before the consumer is required to provide additional information. Internet lead generators
that assist consumers in obtaining a deferred presentment transaction or auto title loan as
defined under §393.601 and receive valuable consideration for their services must be
registered as a credit services organization and licensed as a credit access business. A lead

_ generator must provide a consumer with the required disclosures prior to the exchange of any

personal or identifying information.”

Interest of Party Submitting Comments

* Texas Appleseed's mission is to promote social and economic justice for all Texans by leveraging the
skills and resources of volunteer lawyers and other professionals to identify practical solutions to
difficult systemic problems.
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Date: February 2, 2012 ;

To: Office of Consumer Credit Commissioner

From: Consumer Service Alliance of Texas

Re: CSAT Comments to Finance Commission on Texas Proposed Rule

Consumer Disclosures-Internet Sales: Subchapter B of 7 TAC Chapter 83; section 83.6007
Texas Register; March 2, 2012; Volume 37, Number 9, Pages 1448-1449

. These comments are provided by the Consumer Service Alliance of Texas (“CSAT”) regarding the
Finance Commission of Texas Proposed Rules published in the Texas Register on March 2, 2012, to
implement parts of HB 2592 dealing w:th Consumer Disciosures for internet sales for Credit Access
Businesses.

CSAT appreciates the opportunity to participate in this rulemaking process and is available to
answer any questions the Finance Commission or the Office of the Consumer Credit Commission
{“OCCC”) may have about these comments. CSAT has always supported effective and meaningful
regulation of the small, short-term loan market, and was one of the principal stakehoiders in the
deliberations resulting in House Bill 2592 and House Bili 2594, :

Information About CSAT

CSAT is a non-profit trade association that advocates for the protection of financial choice based

on informed decision-making and personal responsibility for Texas consumers. CSAT represents the

interests of consumers and credit service organizations {“CS0s”) in Texas. Under House Bill 2592 and
House Bill 2594, CSOs wilt be able to continue to provide the services they currently provide after

" obtaining a new license as “credit access businesses” under Chapter 393 of the Texas Finance Code, as

amended effective January 1, 2012. As part of its activities, CSAT adopts “Best Practaces to guide its
industry members.

A credit access businesses (“CAB”) provides retail financial products and services to Texas
consumers, From stores in neighborhoods across the state, hardworking Texans have access to small,
short-term loans; auto-title loans; money orders; pre-paid telephone and debit cards; and other services
to help them manage their finances.
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Consumer Service Alliance of Texas : February 2, 2012
Comments Regarding Consumer Disclosures for Internet Sales Page 2

‘House Bilf 2592

One of the services CABs provide is securing an independent third-party lender for customers
who need credit services to meet their immediate financial needs. CABs do not directly provide loans to
cansumers, ' -

CSAT's mission is to work cooperatively with industry, consumers, and go\rernment officials to
help ensure Texans have access to short-term loans and other financial service products in compliance
with the law. ) '

By working with consumers and member companies, CSAT helps guide the industry in
compliance with laws and ethical lending standards. To help protect Texas consumers, CAB companies
and lenders are required to comply with the Texas Credit Services Organizations Act as amended; the
Texas Deceptive Trade Practices Act; the Texas Finance Code; the Federal Truth in Lending Act; the Texas
Debt Collections Practices Act; the Federal Equal Credit Opportunity Act and Regulation B; the Federal
Fair Credit Reporting Act and Regulation V; the Federal Trade Commission Act; the Gramm-Leach-Bliley
Act: and various Federal Trade Commission regulations. CSAT also requires compliance with its industry
leading CSAT Best Practices. o : :

CSAT Comments

The Finance Commission of Texas proposed amendments to section 83.6007 concerning

"consumer disclosures provided by credit access businesses to customers. The purpose of the

amendments is to clarify the rules application to internet transactions.

During the 2011 legislative session, the 82™ Texas Legislature enacted House Bill 2592, which
requires the Finance Commission to prescribe by rule certain disclosures for credit access businesses to
provide consumers. New section 393.223(a) of the Texas Finance Code requires a credit access business
to provide the disclosure “[blefore performing services” for the consumer.

In December 2011, the Commission adopted rules providing the content of the disclosures and
related procedural requirements. As approved, section 83.6007 requires the consumer disclosures “to
be provided to a consumer before a credit application is provided or before a financial evaluation occurs
in conjunction with a [loan]”.

When a consumer uses the internet to search for credit in the form of a deferred presentment
transaction or a motor vehicle title loan, it is a8 common business practice for the initial coptact to be
with a third-party marketing company. These third-party marketing companies obtain basic information
from the consumer through their websites to determine the consumer’s state of residence and other
necessary information to market the inquiry in the regular course of business to eligible credit providers.
The consumer then has the opportunity to determine whether his, or her, credit needs can be met
through the services of a particular credit access business.

The intent of section 393.223(a) is the required disclosure may dissuade certain consumers from
obtaining credit through a deferred presentment transaction or a motor vehicle title loan by illustrating
transaction and refinancing costs and comparing other credit options. To be effective, the disclosure
must be given in time for potential customers to reconsider how they choose to meet their credit needs.
However, in an internet context, the disctosure often cannot be provided before the consumer supplies
“any” information --- such as their state of residence. '
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The proposed amendments add a new subsection {f) to section 83.6007 to specificaily address internet
transactions. The new subsection clarifies a credit access business is required to provide the required
disclosure immediately upon the consumer’s arrivalon the CAB’s web site. If a consumer is directed to a
CAB’s web site by a third party marketing company, then the web site to which the consumer is first
directed must contain a direct link to the appropriate disclosure before the consumer is required to
verify previously provided information or provide additional information.

CSAT supports the proposed amendments. They clarify the appropriate hotice must be supplied by a

credit access business at the first possible moment a consumer accesses a CAB’s web site which is
consistent with the intent of HB 2592 (Texas Finance Code section 393.233(a)).

For More Information

For more information about these comments by CSAT, please contact the following: Robert W.
Norcross, Jr., Vianovo, LP, 2225 W. Southlake Bivd., Suite 423, Southlake, Texas 76092, telephone 817-
491-7110, fax 817-719-9200, email '
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Office of Consumer Credit Commissioner

Discussion of and Possible Vote to Take Action on the Adoption of

the Completed Rule Review of 7 TAC, Chapter 89, Concerning

Property Tax Lenders.

PURPOSE: Pursuant to Texas Government Code, §2001.039,
the agency has completed the review of 7 TAC, Chapter 89.
The notice of the review was published in the Texas Register as
required on. March 16, 2012 (37 TexReg 1917). The
commission received no comments in response to that notice.
The commission believes that the reasons for initially adopting
the rules contained in this chapter continue to exist. As a result
of internal review by the agency, the commission has
determined that certain revisions are appropriate and necessary.
The commission is concurrently proposing amendments and
new rules to 7 TAC Chapter 89 presented separately in these
materials. '

RECOMMENDED ACTION: The agency requests that the
Finance Commission approve and adopt the rule review of
Chapter 89 as the reasons for these rules continue to exist.

RECOMMENDED MOTION: I move that we find that the
reasons for adopting Chapter 89 continue to exist and that the
rules are reproposed and readopted.
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 ADOPTED RULE REVIEW
7 TAC CHAPTER 89
Page 1 of 1

i Title 7. Banking and Securities
| Part 5. Office of Consumer Credit Commissioner
' Chapter 89. Property Tax Lenders

The Finance Commission of Texas (commission) has completed the review of Texas

Administrative Code, Title 7, Part 5, Chapter 89, concerning Property Tax Lenders. Chapter 89

contains Subchapter A, concerning General Provisions (§§89.101 - 89.102); Subchapter B,

concerning Authorized Activities (§§89.201 - 89.206); Subchapter C, concerning Application

Procedures (§§89.301 - 89.311); Subchapter D, concerning License (§§89.401 - 89.409);

Subchapter E, concerning Disclosures (§§89.501 - 89.507); Subchapter F, concerning Costs and

L Fees (§§89.601 - 89.603);-and Subchapter G, concerning Transfer of Tax Lien (§§89.701 -
89.702). The rule review was conducted pursuant to Texas Government Code, §2001.039.

Notice of the review of 7 TAC, Part 5, Chapter 89 was published in the Texas Register as
required on March 16, 2012 (37 TexReg 1917). The commission received no comments in
response to that notice. The commission believes that the reasons for initially adopting the rules
contained in this chapter continue to exist.

As a result of internal review by the agency, the commission has determined that certain
revisions are appropriate and necessary. The commission is concurrently proposing amendments
and new rules to 7 TAC Chapter 89 published elsewhere in this issue of the Texas Register.

. Subject to the proposed amendments and new rules to Chapter 89, the commission finds that
the reasons for initially adopting these rules continue to exist, and readopts this chapter in
accordance with the requirements of Texas Government Code, §2001.039.

This concludes the review of 7 TAC, Part 5, Chapter 89.
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Office of Consumer Credit- Commissioner

Discussion of and Possible Vote to Take Action on the Publication for
Comment of Amendments to and New Rules in 7 TAC, Part 5,
Chapter 89, Concerning Property Tax Lenders, Resulting from Rule
Review. |

PURPOSE: In gencral, the purpose of the amendments and
new rules regarding 7 TAC, Chapter 89 is to implement
changes resulting from the commission's review of Chapter 89
under Texas Government Code, §2001.039. Most of the
changes are technical in nature and relate to improvements in
consistency, grammar, punctuation, capitalization, and
formatting. Additional changes provide clarification, more
precise legal - citations, and improved internal * regulation
references. The new language is generally intended to address
issues discovered during the examination process. The major
formatting changes serve to implement streamlining
improvements in the licensing process similar to those used for
the newly licensed credit access businesses. |

RECOMMENDED ACTION: The agency requests that the
Finance Commission approve the proposed amendments to 7
TAC, Chapter 89 for publication in the Texas Register.

RECOMMENDED MOTION: 1 move that we approve for
publication and comment the proposed amendments to 7 TAC,
Chapter 89. '
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Title 7. Banking and Securities

Part 5. Office of Consumer Credit Commissioner

Chapter 89. Property Tax Lenders
$§89.204 - 89.702

The Finance Commission of Texas
(commission) proposes amendments to 7
TAC, Chapter 89, §§89.204 - 89.205, 8§9.301
- 89.304, 89.306 - 89.310, 89.404 - 89.406,
89.409, 89.504, 89.602, and 89.701-89.702,
concerning Property Taxs Lenders. The
proposed amendments affect rules contained
in Subchapter B, concerning Authorized
Activities; Subchapter C, concerning
Application Procedures; Subchapter D,
concerning  License;  Subchapter E,
concerning Disclosures; Subchapter F,
concerning Costs and Fees, and Subchapter

G, concerning Transfer of Tax Lien. The

commission also proposes new §89.207,
concerning Files and Records Required; and
§89.312, concerning Property. Tax Employee
License Under Nationwide Mortgage
Licensing System and Registry.
" Additionally, the agency is developing a
proposal related to maximum interest
charges and fees for closing costs to be
presented at a future meeting.

The majority of the rules in Chapter 89
are being amended. Any Chapter 89 rule not
included in this proposal will be maintained
in its current form,

In general, the purpose of the
amendments and new rules regarding 7
TAC, Chapter 89 is to implement changes
resulting from the commission's review of
Chapter 89 under Texas Government Code,
§2001.039. The notice of intention to review
7 TAC, Chapter 89 was published in the
March 16, 2012, issue of the Texas Register
(37 TexReg 1917), The agency did not
receive any comments on the notice of
intention to review. The agency circulated

- new substantive

PROPOSED AMENDMENTS & NEW
7 TAC, PART 5, CHAPTER 89
: Page 1 of 31

an early draft of these proposed changes to
interested stakeholders and has incorporated
several changes suggested by stakeholders.

Most of the changes are technical in
nature and relate to improvements in
consistency, =~ grammar, punctuation,
capitalization, and formatting. Additional
changes provide clarification, more precise
legal citations, and improved internal
regulation references. These - technical
corrections have been modeled after
improvements made during the rule review
of Chapter 83, Subchapter A, Rules for
Regulated Lenders, as the property tax
lender statute and rules were both patterned
after their regulated lender counterparts.

There are, however, two proposed new

sections, existing sections with proposed
langnage, and some
significant formatting amendments. The new
language is generally intended to address
issues discovered during the examination
process. The major formatting changes serve
to implement streamlining improvements in
the licensing process similar to those used
for the newly licensed credit access
businesses.

The individual purposes of the

amendments to each section or new rules are
provided in the following paragraphs,
Specific explanation is included with regard
to new rules, new substantive language,
substantive changes in language, and
significant formatting amendments. The
remaining changes throughout all sections
consist of minor technical revisions and will
be summarized more generally.
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Concerning technical = corrections in
§89.204, the title of Texas Finance Code,
Chapter 351, along with the short title and
citation have been removed from
§89.204(a). When Chapter 89 was first

adopted, this language was needed in order

to distinguish the chapter regarding property

" tax lenders. from another chapter with an

identical number, The legislature has since
corrected the duplicate numbering and hence
made this language unnecessary. Similar
deletions of these references occur
throughout the rules. In addition, technical
cotrections have been made in §89.204 to
provide parallel formatting.

The title to §89.205 has been amended
by adding the words "and Internet" after
"Loans by Mail." This section currently
contains subsection (¢), which states: "a loan
made, negotiated, arranged, or collected by
or through the Internet is considered a 'loan
by mail"" The "Internet" reference in the
title is intended to assist Internet lenders in
locating this regulation with more ease. In
addition, §89.205 includes revisions related
to parallel formatting and the removal of
unnecessary Chapter 351 descriptors, as
explained in the preceding paragraph.

Section 89.207, Files and Records
Required, is a proposed new rule outlining
the recordkeeping requirements for property
tax lenders. These records must be
maintained and made available for
examination in compliance with Texas
Finance Code, §351.008. Proposed §89.207
includes language throughout allowing for
the use of paper or manual, electronic,
optically: imaged, or a combination of the
preceding types of recordkeeping systems,

Paragraph (1) provides for the followiﬁg
required records: a loan register, general
business and accounting records, advertising
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records, adverse action records, and an
official correspondence file. Paragraph (2)
outlines the information that must be
included in the record of an individual
borrower's account. Paragraph (3) details the
records that must be maintained for each
individual property tax loan transaction file
or be able to be produced within a
reasonable amount of time. This paragraph
includes files that must be maintained for all
property tax loan transactions and the
records associated with certain situations
(e.g., residential .property used for personal,
family, or household use; loans delinquent
for 90 comsecutive days; loans where
separate disclosures are provided under

federal or state law; loans involving

foreclosure or attempted foreclosure).

Paragraph (4) of proposed §89.207
outlines the procedures for making
corrective entries to the borrower's account
record. Paragraph (5) provides for the
maintenance of litigation and foreclosure
records. Paragraph (6) requires property tax
lenders to maintain a disaster recovery plan.
Paragraph (7) describes the record retention
period and required availability of records
for examinations.

Section 89.301, which contains the
licensing definitions, has experienced
several minor revisions relating to grammar
and punctuation. Two of these changes are
recurring throughout the rules. First, the
verb "shall" has been changed to "will" in
the introductory paragraph and to "must" in
paragraph (2)(E). Similar changes have been
made to numerous rules in Chapter 89 by
replacing "shall" with either "will" or
"must," as appropriate, since the latter
language is reflective of a more modern and
plain language approach in regulations.
Second, the hyphens have been removed

from the phrases "privately held" and



4
]
A
4
|

"publicly held," as these hyphens are
deemed unnecessary by modern usage
guides, This section also includes the
removal of unnecessary Chapter 351
descriptors and corrections to business
terminology.

Section 89.302 regarding the filing of
new applications has been revised and
reorganized to increase the efficiency of the
licensing process and to -better align the
rules with the streamlined application forms
prepared by the agency. First, the provisions
that have been relocated to provide proper
alignment with the revised licensing forms
are as follows: §89.302(1)(D) concerning
statutory or registered agent has been
relocated to proposed paragraph (1)(A)(iii),

paragraph (1}(B) concerning owners and

principal parties has been relocated to
proposed (A1), paragraph
(2)C)(vi)(IT) concerning - statement of
records has been relocated to proposed
paragraph (1)(D)(iii), paragraph (1)(AXiii)
concerning authorized signatures has been
renamed "Consent form"-and relocated to
proposed paragraph (1)(E), paragraph (1)(J)
concerning financial statements has been

relocated to proposed paragraph (2)(D), and.

paragraph (1)(K) concerning assumed names
has been relocated to paragraph (2)(E).

In particular, one of the relocated
provisions relates to the creation of a new
separate licensing form, which is the consent
form. This provision involves some minor
wording changes in addition to its
relocation. In proposed §89.302(1)(F), the
following new. language relating to the term
"authorized individual" has been added:
"Each applicant must submit a consent form
signed by an authorized individual. . . . The
following are authorized individuals . . . ."

PROPOSED AMENDMENTS & NEW
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Second, the wording and format of
several taglines or form titles have been
revised to correspond with the new licensing
forms. These title changes are found in the
following proposed provisions:
§89.302(1)(A), (1)(AYD, (IXA)i) - (iv),
(HB), (MO, MO - i), (1)D),
(DDYG) - (i), (HE), )D), and 2XE).
Other changes relating to form titles may be
found in §89.308(a) and §89.305(a) and (b).
Additionally, any surrounding provisions
affected by the relocations have been
renumbered or relettered as appropriate,
along with other technical corrections.

In conjunction with the reorganization of
§89.302,  certain
experienced revised language to improve
clarity and flexibility. The amendments to
§89.302(1)(A)(i) accommodate applicants
(e.g., Internet businesses) that will not have
a location in Texas. In proposed
§89.302(1)(A)(iii), the term "statutory
agent” has been replaced with "registered
agent” throughout this clause. Parallel
changes have also been made  to
§89.302(2)(C)(ii) and (iv). In reference to
agents who are natural persons, a "physical
residential address” is no longer required
and has been replaced with a requirement
for "a different address than the licensed
location address.” In addition, for registered
agents not matching those on file with the
Texas Secretary of State, an applicant must
only submit "a certification from the
secretary of the company identifying the
registered agent" as opposed to the current
language requiring certified minutes of the
appointment.

A revision reflected throughout §89.302
relates to the percentage of ownership that
must be disclosed by various entities. In the
current rule, some of these percentages were
5% whereas others were 10%. In evaluating

provisions have -
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the appropriate level of disclosure necessary

for the agency to properly assess principal
parties, the agency determined that 10%
would achieve the needed information and
provide more consistency for licensees.
Consequently, 5% has been replaced with
10% in the following proposed provisions:
§89.302(1)(AYAV)(ID(-b-),  (INA)IVXIV)
and (D(AXiv)(V). A parallel change has
also been made to §89.304, Change in Form
or Proportionate Ownership, ,as found in
subsection (¢)(1).

In  proposed  §89.302(1)(A)Gv){IL)
concerning disclosure of partners for limited
partnerships, the first sentence s
inconsistent with the requirements outlined
in the related items. Accordingly, to clarify
and resolve this issue, the first sentence has
been revised as per Texas Register
guidelines: "Each partner, general and
limited, fulfilling the requirements of items

(-a-) - (-c-} of this subclause must be listed

and the percentage of ownership stated."

Section  89.302(1)C)(iii) concerning
employment history has been revised by
removing the phrase "with no gaps." As the
rule still requires "a continuous 10-year
[employment] h1story," the deleted language

1is not necessary.

Section 89.302(2)(A)(iv) relates to the
fingerprints of individuals who have
previously been licensed by the agency and
who are principal parties of currently
licensed entities. In response fo an audit
finding, the agency has clarified that while
fingerprints are not generally required for
these individuals, they may be required
under certain _circumstances, Fingerprints
are not required if "fingerprints are on
record with the OCCC, are less than 10

-years old, and have been processed by both

the Texas Department of Public Safety and
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the Federal Bureau of Investigation."
Fingerprints may be requested in order to
complete the agency's records.

Regarding the entity documents under
§89.302(2)(C), several changes have been
made in order to increase the efficiency of
the licensing process. The provisions under
current (2QYO)(iDAD) and (1), . and
OXCYiv)(ID) - and (D) had required that
applicants provide copies of the relevant
portions of bylaws, operating agreements,
and - minutes addressing the number and
election of officers and directors. The
agency recognizes that these documents are
only necessary in limited situations. Thus,
these provisions have been shifted to the end
of each respective provision and language

" has been added to reflect that such

documents should only be provided upon
request. The relocated provisions are
proposed in §89.302(2)CY(ii}IV) and (V),
and ((CYiv)(IV) and (V). :

To further streamline the licensing
process, the current requirements in
§89.302(2)CHANIV)(-a-) and
(2(C)(iv)(IV)(-a-) have been deleted for this
adoption. The current provisions required
applicants to provide minutes electing the.
statutory agent. Upon review of the
licensing process, the agency can streamline
the process for verification of the registered
agent by certification from the secretary of
the company. Additionally, the verification
of good standing may be obtained either
directly from the Texas Comptroller of
Public Accounts or upon request to the
licensee if the Comptroller does not have an
online record of the coinpany. Thus, the
phrase "if requested" has been added to
proposed §89. 302(2)(C)(11)(VI) and
EHOEVHVI),



Concerning the tequired financial
statements in proposed §89.302(2)(D), the
number of days has been changed from 60 to
90, resulting in the first sentence reading as
follows: "The financial statement must be

“dated no earlier than 90 days prior to the
date of application." This revision better.

aligns with the quarterly reports that many
applicants have readily available.

Another clarifying change concerning
financial statements has been made to
§89.302(2}D). Although the types of
financial statements vary by business entity,
all submitted statements must comply with
generally accepted accounting principles
(GAAP). Complying with GAAP helps to
demonstrate the applicant's budgetary

integrity, which is important to the agency's

determination that the applicant's financial
responsibility, experience, character, and
general fitness-are sufficient to command the
confidence of the public and warrant the
belief that the business will be operated
lawfully and fairly. Thus, language
concerning GAAP compliance has been
relocated to the "all entity types” provision.

" Updates have been made to proposed
§89.302(2)(E) to include revised citations to
the Texas Business and Commerce Code
provisions concerning assumed name
certificates, as relocated during the 2009
legislative session. Additionally, corrections

- to business terminology have been made and

unnecessary language has been removed
throughout §89.302(D) and (E).

Technical corrections have been made to
§89.303, Transfer of License, and to
§89.306, Reportable  Actions  Affer
Application. In particular, these changes
provide parallel formatting and improve
grammar, punctuation, and internal

- references.

- PROPOSED AMENDMENTS & NEW
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Changes have been made to §89.304 and
§89.306 to minimize unnecessary transfer
applications and provide additional time for
licensees to notify the agency of certain
actions, In cases involving changes in
organizational form and mergers resulting in
different parent entities, the current language
in §89.304(a) and (b) requiring a transfer has
been revised to instead only require a license
amendment .and payment of the
accompanying fee under §89.310. Similarly,
a license amendment and fee requirement
have been added to §89.304(c) when a
change in proportionate ownership results in
the exact same owners still owning the
business (absent an owner crossing the 10%
ownership  threshold). In  addition,
throughout §89.304 and §89.306, the
deadline for notifying the agency has been
extended to 14 days rather than the current
10 days after the date of the event.

Section 89.307 describes how an
application for a property tax lender license
is processed, including a description of
when an application is complete, as well as
an explanation of what may occur if an
applicant fails to complete an application.
Subsection (&) has been revised for this
proposal to clarify when a response will be
provided by the agency, as follows: "A
response to an incomplete application will
ordinarily be made within 14 calendar days
of receipt stating that the application is
incomplete and specifying the information
required for acceptance.” In addition,
technical corrections to improve grammar
and citations have been made to §89.307.

Section 89.309, relating to License
Status includes technical amendments to
improve clarity and grammar. Clarification
has been added with regard to license
expiration in §89.309(d) in order to better
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track the statutdry provisions found in Texas
Finance Code, §351.155.

Changes have been made to other

sections requiring that a license amendment’

be filed in certain situations. Accordingly,
these situations have been added to the fee
provision concerning license amendments.
Thus, §89.310(d) has been amended with the
following phrases added before ‘"or
relocating an office™ "changing the
organizational form or proportionate
ownership, providing notification of a new
parent entity." In subsection (g), the phrase
"not to exceed" has been added so that
annval fees may be discounted when
. appropriate. Additionally, technical
corrections to §89.310 include changes to
improve punctuation and grammar and to
remove  unnecessary Chapter 351
descriptors.

Proposed new §89.312 outlines the
requirement that a property tax lenders'
employees who operate as residential
mortgage loan originators with respect to
property tax loans must obtain a license
through the Nationwide Mortgage Licensing
System and Registry.

The following sections contain technical
“corrections: §89.404, Effect of Criminal
History Information on Applicants = and
Licensees; §89.405, Crimes Directly Related
to Fitness for License; Mitigating Factors;
§89.406, Effect of Revocation, Suspension,
or Surrender of License; §89.409, License
Reissuance; and §89.602, Fee for Filing
Release. Of note, the revisions remove
unnecessary ~ language, revise . internal
regulation references, provide more precise
legal citations, provide parallel formatting,
and improve grammar and punctuation.
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Section 89.504 contains amendments
that provide clarification and flexibility
concerning the requirements for the
disclosure statement that must be delivered
to the property owner. In subsection (a)(6),
language has been added referencing
collection costs in order to better track the
statute. In §89.504(c)(2)}(A), the new option
to deliver the disclosure statement by email
with the borrower's consent increases
flexibility for lenders and property owners.
In addition, subparagraph (F) has been
added to §89.504(d) to provide for
verification of email delivery.

Sections 89.701 and 89,702 provide the
standard forms used to transfer a tax lien.
An addition has been made to the

© permissible changes subsection of each rule

in order to allow the title of both forms to be
relocated to the top of the page. The
amendments are intended fo facilitate the
electronic recording of these documents.

In §89.702, further flexibility is
proposed with the addition of paragraph (3)
fo §89.702(b) regarding optional
information. The new provision allows the
following clarifying phrase to be added after
the name of the county transferring the tax
lien: "and all political subdivisions and
districts for which it collects ad valorem
taxes." This phrase parallels language used
by the Comptroller and simplifies the listing
of taxing units.

Leslie L. Pettijohn, Consumer Credit
Commissioner, has determined that for the
first five-year period the amendments and
new rules are in effect there will be no fiscal
implications for state or local government as
a result of administering the rules.

Commissioner  Pettijohn  also  has
determined that for each year of the first five



years the amendments and new rules are in
effect, the public benefit anticipated as a
~ result of the changes from the previously
enacted version of these rules will be that
the commission's rules will be more easily
understood by licensees required to comply
with the rules, and will be more easily
enforced. The general substance of these
rules has already been in 'effect, as the

majority of the amendments involve
clarification and ¢ reorganization.
Additionally, the proposed new rules

incorporate into rule form the actions' that
licensees should already be performing in
order. to  fulfill existing statutory
_requirements. Thus, there is no anticipated
cost to persons who are required to comply

with the amendments and new rules as

proposed. There is no anticipated adverse
economic effect on small or micro
businesses., There will be no effect on
individuals required to comply with the
amendments and new rules as proposed.

Comments on the proposed amendments
and new rules may be submitted in writing
to Laurie Hobbs, Assistant General Counsel,
Office of Consumer Credit Commissioner,
2601 North Lamar Boulevard, Austin, Texas
78705-4207 or by email to

laurie.hobbs@occc.state. tx.us. To be -

considered, a written comment must be
received on or before the 31st day afier the
date the proposal is published in the Texas
Register. At the conclusion of the 31st day
after the proposal is published in the Texas
Register, no further written comments will
be considered or accepted by the
commission. '

These amendments and new
sections are proposed under Texas Finance
Code §11.304, which authorizes the Finance
Commission to adopt rules to enforce Title 4
of the Texas Finance Code. Additionally,

PROPOSED AMENDMENTS & NEW
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Texas Finance Code, §351.007 grants the
Finance Commission the authority o ensure
compliance with the property tax lender
chapter (Chapter 351) and Texas Tax Code
§32.06 and §32.065.

The statutory provisions affected
by the proposal are contained in Texas
Finance Code, Chapter 351, and Texas Tax
Code, §32.06 and §32.065.

$89.204. Multiple Loans.

(a) Definitions. The words "made,"
"negotiated,” and "collected” as used in
Texas Finance Code,

2007 80th—Leg—ch—12203] are to be

construed as follows.

(1) Made or make [Make]--Loans are
"made" by the office or offices where either
the credit decision is made or the cash
advance is disbursed.

2) Negotlated or arranged; negotiate
arran [Ax:fanged———Negaﬁa%e——ef
Aﬁ&&ge]--Loans are  '"negotiated" or
"arranged" in the office or offices that
received -any information preliminary to a
credit decision on a prospective borrower or
received  the  executed  application,
agreement, or other necessary loan
documentation.

(3) Collected or collect [Colleet]--
Loans are "collected" in the office or offices
from which attempts are made to collect
past-due payments from the borrowers under
a loan, The mere receipt and accounting of
payments does not constitute "collection.”

(b) (No change.)

§351.052(b) [(Aets
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$89.205. Loans by Mail or Internet.

(a) Definitions, The words "make,"
"negotiate," "arrange," and "collect” as used
in Texas Finance Code; §351.053(b) [CAets
2007--80th—Leg—eh—1220)] are to be

construed according to the definitions
contained in §89.204(a) of this title (relating
to Multiple Licenses). ‘

(b) - {c) (No change.) .
$89.207. Files and Records Reqitired.

Each licensee must maintain records
with respect to each property tax loan made
under Texas Finance Code, Chapter 351 and
Texas Tax Code. §32.06 and §32.065, and
make  those  records  available for
examination under Texas Finance Code,
§351.008. The records required by this
section may be maintained by using either a

paper _or manual recordkeeping system. .

clectronic recordkeeping system, optically
imaged  recordkeeping  system, or a
"~ combination of the preceding types of
systems, unless otherwise specified by
statute or regulation. If federal law
requirements for record retention _are
different from the provisions- contained in
this section, the federal law requirements
prevail only to the extent of the conflict with
the provisions of this section.

(1) Required records. A licensee
must maintain the following items:

(A} A loan register. confaining
the date of the property tax loan, the last
name of the borrower, the "total tax lien
payment amount" as defined in §89.601 of
this title (relating to Fees for Closing Costs),
and the loan number;
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(B)  General business and
accounting records, including receipts,
documents, canceled checks. or other
records for each disbursement made at the
borrower's direction or request, or made on
his behalf or for his benefit, including
foreclosure or legal fees applied to the
borrower's account;

() Advertising records,
including examples of all written and
electronic communications soliciting loans
(including scripts of radio _and television
broadcasts, and reproductions of billboards
and signs not at the licensed place of
business) for a period of not less than one
vear from the date of use or until the next
examination by OCCC staff, in order to
show compliance with Texas Finance Code,

§341.403;

(D) Adverse _action records -
regarding all applications relating to Texas
Finance Code, Chapter 351 property tax
loans maintained for 25 months for
consumer credit and 12 months for business
credit: and

- (E) An official correspondence
file, including all communications from the
OCCC, copies of correspondence and
reports _addressed to the OCCC, and
examination reports issued by the OCCC.,

{2) Record of individual borrower's
account. A separate  record must be
maintained for the account of each borrower
and the record must contain at least the
following information on each loan:

(A) Loan number as recorded on
loan register: :

(B) Loan schedule and terms
itemized to show:




(i) date of loan;

- (1) number of installments;

(ii1) due date of installments;

(iv) _amount of  each

installment; and

1

(v) maturity date;

I

(C) Name, address, and
telephone number of borrower;

(D) Names and addresses of co-
borrowers, if any;

(E) Legal description of real )

property;

(F) Principal amount;

(G) Total interest charpes.
including the scheduled base finance charge,
points (i.e., prepaid finance charpe), and per
diem interest; '

(H) Amount of official fees for
recording. amending, or continuing a notice
of security interest that are collected at the
time the loan is made:

(D) Individual payment entries
itemized 1o show;

(i) date payment received

(dual postings are acceptable if date of

posting is other than date of receipt);

(ii) actual amounts received
for application to principal and interest; and

(ii) actual amounts paid for
default, deferment, or other authorized

charges;
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_' (J) Any refunds of unearmed
charges that are required in the event a loan
is prepaid in full, including records of final

entries, and entries to substantiaie that

refunds due were paid to borrowers. with

refund amounts itemized to show interest

charges refunded. including. the refund of
any unearned points;

(K) Collection contact history,
including a written or electronic record of
each contact made by a licensee with the
borrower or any other person and each
contact made by the borrower -with the
licensee, in connection with amounts due,

with each record including the date, method

of contact, contacted party. person initiating
the contact, and a summary of the contact.

(3) Property tax loan transaction file.
A licensee must maintain a paper or imaged
copy of a property tax loan fransaction file
for each individual property tax loan or be
able to produce the same information within
a reasonable amount of time. The property
tax loan transaction file must contain
documents that show the licensee's
compliance with applicable law, including
Texas Finance Code. Chapter 351; Texas
Tax Code, §32.06 and §32.065, and_any
applicable state and federal statutes and
regulations. If a substantially equivalent
electronic record for any of the following
documents exists, a paper copy of the record
does not have to be included in the property
tax loan transaction file if the electronic
record can be accessed upon _request. The
property tax loan fransaction file must
include copies of the following records or
documents, unless otherwise specified:

(AY For all property tax loan |

tramsactions:
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{1) the promissory note or
loan agreement siened by the borrower as

required by Texas Tax Code, §32.06(¢) and

§32.06(e-1);

(i1) the deed of trust, contract,
security deed, or other security instrument
signed by the borrowers, if any, as provided
for by Texas Finance Code, §351.002(2)(C)
and Texas Tax Code, §32.06;

(iii) the credit application and
any other written or reccrded information
used in evaluating the application;

(iv) the disclosure statement
to property owner as required by Texas Tax
Code, §32.06(a-4)(1)_and §89.504 of this
title (relating to Requirements for Disclosure
Statement to Property Owner) and §89.506
of this title (relating to Disclosures),
including verification of delivery of the
statement:

(v) the sworn__document

authorizing transfer of tax lien as required
by Texas Tax Code, §32.06(a-1) and
§89.701 of this title (relating to Sworn
Document Authorizing Transfer of Tax
Lien), including written documentation to
support that the sworn document was sent
by certified mail to any mortgage servicer
and to each holder of a recorded first lien
encumbering the property:

(vi) the certified statement of
transfer of tax lien as required by Texas Tax
Code, §32.06(b) and §89.702 of this_title
(relating to Certified Statement of Transfer
of Tax Lien). .including information
verifying the date that the certified statement
was received by the property tax lender from

- the taxing authority;
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(vii) a final itemization of the
actual fees, points, interest, costs, and
charges that were charged at closing and to
whom the charges were paid as specified by
Texas Tax Code, §32.06(¢c);

: (viii) if available, anvy tax
certificate or other similar record used to
determine the status of a tax account for the
property subject to the tax lien as required
by Texas Tax Code, §32.06(a-2) or
authorization by property owner to pay the
taxes;

(ix) copies of any other "
agreements or disclosures signed by the
borrower applicable to the property tax loan;

(B) If the property is residential
property owned and used by the property
owner for personal, family, or household
use, the right of rescission as specified by
Texas Tax Code, §32.06(d-1} and Truth in
Lending (Regulation 7), 12 C.F.R, §226.23;

(C)_If requested, copies of any
payoff statements issued by the property tax
lender or its agent as required by Texas Tax
Code, §32.06(f-3) and §89.603 of this title
(relating to Fee for Payoff Statement or for
Information on Current Balance Owed);

(D) If the property tax loan is
delinquent for 90 consecutive days, a notice
of delinquéncy as required by Texas Tax
Code, §32.06(f) including evidence that the
notice was sent by certified mail;

(E} If received by the property
tax lender, a copy of the notice of

. delinquency to the property tax lender from

the mortgage servicer or holder of the first
lien as specified by Texas Tax Code,
§32.06(f-1) and §89.505 (relating to
Requirements for Notice of Delinquency to




Transferee) and §89.506 (relating to
Disclosures) of this title:

(F) If the property tax loan is

paid off or otherwise satisfied, a copy of the

release of lien as required by Texas Tax
Code, §32.06(b);

() If fees are assessed, chareed,

< or collected after closing, copies of the

receipts, invoices, checks or other records
substantiating the fees ag authorized by
Texas Finance Code, §351.0021 and Texas
Tax  Code, §32.06(e-1) including the

following:

(i) if the property tax lender
acquires collateral protection insurance. a

copy of the insurance policy or certificate of

insurance and the notice required by Texas
Finance Code, §307.052: and

(i) receipts or invoices along

with proof of payment for attorney's fees

assessed, charged, and collected under
Texas Finance Code. §351.0021(a)(4) and
§351.0021(a)(5);

(H) Copies of any collection

Jetters or notices sent by the property. tax

lender or its agent to the borrower;

(I} For a property tax loan where
any separate disclosures or notices have
been given, copies of the disclosures and
notices sent (e.g.. a copy of the Truth in
Lending statement if the credit was not
extended for commercial purposes: a copy
of the notice to cosigner in a transaction
involving a cosigner; a copy of the privacy

notice);

{I' For property tax loan

transactions involving a foreclosure or
attempted foreclosure, the following records
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required by Texas Tax Code, Chapters 32

(1) For transactions involving
judicial foreclosures:-

(D) any records pertaining
to a judicial foreclosure under Texas Tax
Code, §32.06(c)1) including records from
the property tax lender's attorneys, the court,

~or the borrower or borrower's agent;

(IT) the notice to_cure the
default sent to the property owner and each
holder of a recorded first lien on the
property as required by Texas Tax Code,
§32.06(c-1(1XC) and Texas Property Code,
§51.002(d) including verification of delivery
of the notice;

(1) the notice to intent to
accelerate sent to the property owner and
each holder of a recorded first lien on the
property as required by Texas Tax Code,

§32.06(c- D{(1YC) including veriﬁcaﬁion of -

delivery of the notice ;

(1V) the notice of
acceleration sent to the property owner and
each holder of a recorded first lien on the
property as required by Texas Tax Code,
§32.06(c-1X(1)(C): '

V) any written
documentation that confirms that _the
borrower has deferred their_property tax on
the property subject to the property tax loan
as permitted under Texas Tax Code, §33.06,
such as the Tax Deferral Affidavit for 65 or
Over or Disabled Homeowner, Form 50-126
filed with the appraisal district, attorney, or
court; '
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(VD) records relating to

the distribution of excess proceeds as-

required by Texas Tax Code, §34.021;

) (VID) the foreclosure deed
upon sale of the property; -

(VIID if the property is
purchased at the foreclosure sale by the
property tax lender, copies of receipts or
invoices _ substantiating any  amounts
reasonably spent by the purchaser in

connection with the property as costs within

the meaning of Texas Tax Code. §34.21(g);
(ii) For transactions involving

non-iudicial foreclosures;

(I} the notice to_cure the
default sent to the property owner and each
holder of a recorded first lien on the
property as required by Texas Tax Code,
§32.06(c-1 Y1)} C) and Texas Property Code,
$51.002(d) including verification of delivery
of the notice;

(II) the notice to intent to .

accelerate sent to the property owner and
‘each holder of a recorded first lien on the
property as required by Texas Tax Code,
§32.06(c-1)(1XC) including verification of
delivery of the notice ;

(ITH the notice  of
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%) any written
documentation that confirms that _the
borrower has deferred their property tax on
the property subject to the property tax loan
as permitted under Texas Tax Code, §33.06,
such as the Tax Deferral Affidavit for 65 or
Over or Disabled Homeowner, Form 50-126
filed with the appraisal district, attorney, or -
court; ‘

(VD) the Application for
Order for Foreclosure under Texas Rules of

_ Civil Procedure, Rule 736.1;

(VID cpnies of any
returns of citations issued under Texas Rules

_of Civil Procedure, Rule 736.3, showing the

date and time the citation was placed in the

"~ custody of the U.S. Postal Service:

{(VIII) copies of any
responses filed contesting the Application
for Order for Foreclosure as described in
Texas Rules of Civil Procedure, Rule 736.5;

_ (IX) the motion and
proposed order to obtain a default order. if
any, under Texas Rules of Civil Procedure,
Rule 736.7;

{X) the order granting or
denving the application for foreclosure as
specified under Texas Rules of Civil

- Procedure, Rule 736.8;

acceleration sent to the property owner and

each holder of a recorded first lien on the

property as required by Texas Tax Code,

(X1) the notice of sale .elts
required by  Texas  Property Code,

§32.06(c-HD(1}CY;

(IV) the notice provided
to ‘the recorded preexisting lienholder, at
least, 60 days before the date of the

§51.002(b) including verification of delivery
of the notice;

(XII) records relating to
the distribution of excess proceeds as

proposed foreclosure as required by Texas

required by Texas Tax Code. §34.021;

Tax Code, §32.06(c-1)}2):
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(XY the foreclosure
deed upon sale of the property:

(XIV) if the property is

purchased at the foreclosure sale by the

property tax lender, copies of receipts or

invoices . substantiating any  amounts
reasonably spent by the purchaser in

- connection with the property 'as costs within

the meaning of Texas Tax Code, §34.21{g):

(K) Any ~ other documents
necessary to  establish the licensee's
compliance with the law.

- (4} Corrective _entries to  the
borrower's account record, if justified.
including the reason and supporting

- documentation for each corrective entry and
any supporting documentation justifying the

corrective entrv, maintained under the
following documentation guidelines:

(A) Dual recording in collection
contact history permissible. The reason for
the corrective entry may also be recorded in
the collection contact history of the

- borrower's account record.,

(B)_ Supporting__documentation.
The supporting documentation justifying the
corrective_entry may be maintained in_the
individual borrower's account file or
properly stored and indexed in a licensee's
optically imaged recordkeeping system.

' (C)  Manual recordkeeping
systems. If a licensee manually maintains
the borrower's account record, the licensee
must properly correct an improper entry by
drawing a single line through the improper
entry and entering the correct information
above or below the improper entry. No
erasures or other obliterations may be made
on the payments received or collection
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contact history section of the manual
borrower's account record,

(5) Record of loans in litigation and
foreclosure, _

(A) An index of each foreclosure
as it oceurs and each legal action by or
apainst the licensee as it is initiated must be
recorded. The index must show the
borrower's namie, account number, and date
of action,

(B) All loan records,
correspondence, and any other information
pertinent to the litigation or foreclosure must
be maintained in the borrower's account
folders or files.

(6) Disaster recovery plan. A
property tax lender must maintain a
sufficient disaster recovery plan to ensure
that property tax  loan transaction
information is not destroyed, lost. or

damaged.

(7) Retention and availability of
records. All books and records required by
this subsection must be available for
inspection at any time by Office of
Consumer Credit Commissioner staff, and
must be retained for a period of four years
from the date of the contract, two vears from
the date of the final entry made thereon by
the licensece, whichever is later, or a
different petiod of time if required by
federal law, The records required by this
subsection must be available or accessible at
an office in the state designated by the
licensee except when the property tax loan
transactions__are  transferred _under an
agreement which gives the commissioner
access to the documents, Documents may be
maintained out of state if the licensee has in
writing acknowledged respousibility for
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cither making the records available within
the state for examination or by

acknowledging responsibility for additional .

examination costs associated with
examinations conducted out of state.

$89.301. Definitions.

Words and terms used in this éhapter
that are defined in Texas Finance Code,

Chapter 351[;Property-Faxtenders-known
as—the "Property~TaxLender License—-Act™
Q&ets-%@@?—%@%h—heg—eh—l%%@)—] have the

same meanings as defined in Chapter 351.
The following words and terms, when used
in this chapter, will [shall] have the
following meanings, unless the context
clearly indicates otherwise.

(1) (No change.)

(2) Principal party--An  adult
individual with a substantial relationship to
the proposed lending business of the
applicant. The following individuals are
[considered-te-be] principal parties:

(A) - (B) (No change.)

(C) officers of privately held
[privately-held] corporations, to include the
chief executive officer or president, the chief
operating officer or vice president of
operations, the chief financial officer or
treasurer, and - those with substantial
responsibility for lending operations or
compliance with Texas Finance Code,
Chapter 351;

(D) directors of privately héld
[privately-held] corporations;

(E) individuals associated with
publicly held [publicly-held] corporations
designated by the applicant as follows:
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(i) officers as provided by
subparagraph (C) of this paragraph (as if the
corporation was privately held [prlvately-
held]); or

(ii) three officers or similar
employees with significant involvement in
the corporation's activities governed by
Texas Finance Code, Chapter 351. One of
the persons designated must [shall] be
responsible for assembling and providing
the information required on behalf of the
applicant and must [shalf] sign the
application for the applicant;

(F) voting membeis of a limited
liability company [eerperatien];

(G) (No change.)

(H) individuals designated as [a]
principal parties [party] where necessary to
fairly assess the applicant's financial
responsibility, experience, character, general
fitness, and sufficiency to command the
confidence of the public and warrant the
belief that the business will be operated
lawfully and fairly as required by the
commissioner.

$89.302. Filing of New Applicatfon.

An application for issuwance of a new
property tax lender license must be
submitted in. a format prescribed by the
commissioner at the date of filing and in
accordance with the commissioner's
instructions, The commissioner may accept
the use of prescribed alternative formats in
order to accept approved electronic
submissions. Appropriate fees must be filed
with the application, and the application
must include the following: |



(1) Required application information.
All questions must be answered
, (A) Apphcahon for license
[Pfepeﬁyqla*lendef—&eeﬂse]

(i) Location information. A
physical street address must be listed for the
applicant’s proposed lending address, or if
‘the applicant will have no such location, a
statement to that effect must be_provided.
For applicants with a proposed location in
Texas, a [A] post office box or a mail box
location at a private mail-receiving service
generally may not be used. If the address has
not yet been determined or if the application
is for an inactive license, then the
application must so indicate.

(ii) (No change.)

(iii) Registered agent. - The
‘registered agent must be provided by each
applicant. The registered agent is the person
or entity to whom any legal notice may be
delivered. The agent must be a Texas
resident and list an address for legal service.
If the registered agent is a natural person,
the address must be a different address than
the licensed location address. If the
applicant is a corporation or a limited
liability company, the registered agent
should be the one on file with the Office of
the Texas Secretary of State. If the
registered agent is not the same as the agent
filed with the Office of the Texas Secretary
of State, then the applicant must submit a
certification from the secretary of the
company identifying the registered agent.

[Qm}%fgn%me@—glee&%w
appwed—by%he—eemmts&eﬂer—]
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- [(—the—applicantis—a
pfepﬁeter—e—aeh—e%emﬂﬂs%s’cgﬂ—]
o [GD-1£ the-applicant-is—a
paﬁﬂefslﬂp,—egeh—geﬂefa%pafmef—mast—s%g&]
[GH-H-the-applicant-is-a
sigi] '

[H&Q—I—H{&e—aﬁpheaﬂt—w—a

Amember—er—mm&ager—mﬂst—s%g&]

[@@—Hlfehe—appheaﬂt—fs—a
{rust-or—estate,—the—trustee —or—executor—as
appropriate; mustsigH:| '

(iv) [ —Disclosure—of]

Owners and principal parties [Prineipal

Parties].

(I) [6)] Proprietorships.
The applicant must disclose who owns and
who is responsible for operating the

* business. All community property interests

[interest] must also be disclosed. If the
business interest- is owned by a married
individual as separate property,
documentation establishing or confirming
separate property status must be provided.

(an - [ay] General
partnerships. Each partner must be listed and

the percentage of ownership stated. If a

. general partner is wholly or partially owned

by a legal entity and not a natural person, a
narrative or diagram must be included that
lists the names and titles of all meeting the
definition of '"managerial official," as
contained in Texas Business Organizations
Code, §1.002, and a description of the

~ownership of each legal entity must be

provided. General partnerships that register
as limited liability partnerships should
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provide the same information as that
required for general partnerships.

() [@H])  Limited
partnerships. Each partner, general and
limited, fulfilling the requirements of items
(-a-) - (-¢-) of this subclause must be listed
and the percentage of ownershlp stated.

-a- {GI—)] Genefa]

partners. The applicant should provide the.

complete  ownership, regardless  of
percentage owned, for all general partners. If
a general partner is wholly or partially
owned by a legal entity and not a natural
person, a narrative or diagram must be
included that lists the names and titles of all
meeting the definition of "managerial
official,” as contained in Texas Business
Organizations Code, §1.002, and a
description of the ownership of each legal
entity must be provided.

(-b-) [@B] Limited
partners. The applicant should provide a

complete list of all limited partners owning
10% [5%] or more of the partnership.

. (-c-) [¢HH] Limited
partnerships that register as limited liability

partnerships. The applicant should provide

the same information as that required for
Hmited partnersh:ps A

avy [éw)] Corporations.

Each officer and director must be named.
Bach shareholder holding 10% [5%] or more
of the voting stock must be named if the
corporation is privately held [privately-
held]. If a parent corporation is the sole or
part owner of the proposed business, a
narrative or diagram must be included that
describes each level of ownershlp of 10%
[3%] or greater.
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(V) [6] Limited Hability
companies, Each "manager," "officer," and
"member" owning 10% [5%] or more of the
company, as those terms are defined in
Texas Business Organizations Code, §1.002,
and each agent owning 10% [5%/] or more of -

* the company must be listed. If a member is a

legal entity and not a natural person, a
narrative or diagram must be included that
describes each level of ownership of 10%
[5%] or greater.

(V) [Gv)] Trusts or
estates, Fach frustee or executor, as
appropnate must be hsted

(VII) [eviy] Al entity
types. If a parent entity is a different type of

legal business entity than the applicant, the
parent entity's owners and principal parties
should be disclosed according to the parent S

entlty type.

(B) Disclosure questions [{&)
Application—Questionnaire]. All applicable
questions must be answered. Questions
requiring a "yes" answer must be
accompanied by an explanatory statement
and any appropriate  documentation .

requested.

(C) Personal information. [ -




net—_tlc}e—same—as—%wt—ﬁké

5 b fod—minu
appeinting-the-new-agent:| :

(1) [B)] Personal affidavit
. [Affidavit]. Each individual meeting the
* definition of "principal party" as defined in
§89.301 of this title (relating to Definitions)
or who is a person responsible for day-to-
day operations must provide a personal
affidavit. All requested information must be
provided.

(i) - ] Personal
questionnaire [Questionnaire]. Each
individual meeting the definition of

"principal party" as defined in §89.301 of

this title or who is a person responsible for
day-to-day operations must provide a
personal questionnaire. Each question must
be answered. If any question, except
question 1, is answered 'yes," an
explanation must be provided.

(iiy [€&] Employment
history [Histery]. Each individual meeting
the definition of "principal party" as defined
in §89.301 of this title or who is a person
responsible for day-to-day operations must
provide an employment history. Each
principal party should provide a continuous
‘10-year history, [with-no-gaps;] accounting
for time spent as a student, unemployed, or
retired. The employment history must also
include the individual's association with the
entity applying for the license.

(D) Additional reguirements.

(i) [@H] Statement of

experience |[Experience]. Each applicant
should provide a statement setting forth the

details of the applicant's prior experience in
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the lending or credit granting business. If the
applicant or its principal parties do not have
significant experience in the same type of
credit business as planned for the
prospective licensee, the applicant must
provide a written statement explaining the
applicant’s relevant business experience or
education, why the commissioner should
find that the applicant has the requisite
experience, and how the applicant plans to
obtain the necessary knowledge to operate
lawfully and fairly.

i) [Pl Business operating

plan [OperationPlan]. Each applicant must

provide a brief narrative explaining the type
of lending operation that is planned. This
narrative should discuss each of the
following topics:

(I) [@] the source of

customers;

(ID [65] the purpose(s) of
loans;

(1) [G#H)] the size of
loans; ' _

(IV) [@6s3] the source of

working capital for planned operations;

(V) [63] whether the

applicant will only be arranging or

negotiating loans for another lender or
financing entity;

(VI) [6)] if the applicant
will only be arranging or negotiating loans
for another lender or financing entity, the
lender must also provide:

(-a-) [D)] a list of the

lenders for whom the applicant will be
arranging ot negotiating loans;
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(-b-) [6H] whether

the loans will be collected at the location
where the loans are made; and [eF]

(cc) [@HD] if the

loans will not be collected at the location

-where the loans are made, the identification

of the person or firm that will be servicing
the loans, including the location at which the
loans will be serviced, and a detailed
description of the process fo be utilized in
collections.

(iii)_Statement of records.
Each applicant must provide a statement of
where records of Texas transactions will be
maintained. If these records will be
maintained at a location outside of Texas,
the applicant must acknowledge
responsibility for the travel cost associated
with examinations in addition to the
assessment fees or agree to make all records
available for examination in Texas.

(E) Consent form. Each applicant
must submit a consent form signed by an

- guthorized individual. Electronic signatures

will be accepted in a _manner approved by
the commissioner, The following are
authorized individuals:

() If the applicant is a
proprietor, each owner must sign.

(IN)_If the applicant is a
partnership, each general partner must sign.

(111} If the applicant is a
corporation, an authorized officer must sign.

(1V) If the apﬁlicant is a

limited Hability company, an authorized
member or manager must sign.
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(V) If the applicant is a
trust or estate. the trustee or execufor, as

, appropriate, must sign.

‘ [G}—Fﬁ}a:&elai—siéa%emeﬁ%——&nd
Sﬂppefﬁng—llmaﬁa&l—lnfem&&&eﬁ—]

[@%l—enﬂw—types—ﬁhe
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county—elerk—or,—alternatively;—a—eertified
] b

. ' .]
(2) Other required filings.
(A) Fingerprints.

(i) (No change.)

(ii) For limited partnerships,
if the owners and principal parties
[Diselosure-of Owners-and Prineipal Parties]
under paragraph (DAY (-a-)
[(D@GiIED] of this section does not
produce a natural person, the applicant must
provide a complete set of legible fingerprints
for individuals who are associated with the
general partner as principal parties.

(iii) (No change.)

(iv) For individuals who have
previously been licensed by the OCCC and
principal parties of entities currently
licensed, fingerprints are generally not
required if the fingerprints are on record
with the OCCC, are less than 10 years old,
and have been processed by both the Texas
Department of Public Safety and the Federal
Bureau of Investigation. Upon _request,
individuals and principal parties previously
licensed by the OCCC may be required to
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submit a new set of fingerprints in order to
complete the OCCC's records.

(v) For individuals who have
previously submitted fingerprints to another
state agency (e.g., Texas Department of
Savings and  Mortgage  Lending),
fingerprints are still required to be submitted
to the OCCC, as per Texas Finance Code,
§14.152. Fingerprints cannot be disclosed to
others, except as authorized by Texas
Government Code, §560.002[;-as-amended|.

(B) (No change.)
(C) Entity documents.
(i) (No change.)
(ii} Corporations. A corporate
applicant, domestic or foreign, must provide

the following documents:

(1) a complete copy of the
certificate of formation or articles of
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oD [@s) if the
registered [statatery]| agent is not the same

as the one on file [registered-agent—filed]
with the Office of the Texas Secretary of

State, [#]
. [&a—)fa—'eep?—ef—the
Lo elocti il or]

[6b)] a certification
from the secretary of the corporation

identifying the registered [statutory] agent;
[and]

(IV) if requested, a copy
of the relevant portions of the bylaws
addressing the required number of directors

- and the required officer positions for the

corporation;

_ (V) if requested, a copy
of the minutes of corporate meetings that
record the election of all current officers and
directors  as listed in the owners and

incorporation, with [articles-ef-incorporation

and] any amendments;

(41— —copy—oi—the

fe}evmﬁ—pemeﬁs—ef—the—bﬂa%w—add%ssmg
] tod ] e ai -!-]‘

. ] Eﬁ g ! E.“ ]
corporation;] :

certification from the secretary of the
corporation identifying the current officers
and directors as listed in the owners and
principal parties section of the application
for license form [on—the—Disclosure—of

Owners-and Prineipal Parties];
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principal parties section of the application
for license form:;

(VD) [&9)] if requested, a
certificate of good standing from the Texas

Comptroller of Public Accounts.

(iii) Publicly held [Publiely-
held] corporations. In addition to the items
required for corporations, a publicly held
[publiely-held] must file the most recent
10K or 10Q for the applicant or for the
parent company.

(iv) Limited liability
companies. A limited liability company .
applicant, domestic or foreign, must provide
the following documents:

(I} (No change.)



Owners—and——Principal—Parties;—or] a

certification from the secretary of the
company identifying the current officers and
directors as listed in the owners and
principal parties section of the application
for license form [orn—the—Diselosure--of

Owners-and-Principat Parties];

(@] i the

registered [statutory| agent is not the same

as the one on file [registered—agent—tiled]
with the Office of the Texas Secretary of

State, [+]
[(-a)—a—copy—of—the
{he—emien—éf—ehe—s%a%u%ei%ageﬂ%;_%]

‘ [(b] a certification
from the secretary of the company
identifying the registered [statutory] agent;
[end]

(IV) if requested, a_copy
of the relevant portions of the operating
agreement  or  regulations  addressing
responsibility for operations;

(V) if requested, a copy
of the minutes of company meetings that
record the election of all current officers and

directors as listed in the owners and-

principal . parties section of the application
for license form;
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(VD) [65] if requested, a
certificate of good standing from the Texas

Comptroller of Public Accounts.

(v) - (vi) (No change.)

(vil) Foreign entities. In
addition to the items required by this

section, a foreign entity must providel:]

[B]  a certificate of

authority to do business in Texas, if
applicable.{+-and)]

examinatienin-Fexas:]
(viii) (No change.)

(D) Financial statement and
supporting financial information.

(i) All entity types. The

" financial statement must be dated no earlier

than 90 days prior to the date of application,
Applicants may _also submit _audited
financial statements dated within one vear
prior_io the application date in liew of
completing  the  supporting _financial
information, -All financial statements must
be certified as true, correct, and complete,
and must comply with generally accepted
accounting principles (GAAP).

(i) Sole proprietorships. Sole
proprietors must complete all sections of the
personal  financial _ statement and _the
supporting financial information, or provide
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a _personal financial statement that coniainsg
all of the same information requested by the

personal  financial statement and the
supporting _ financial _information. The
personal financial statement and supporting
financial information must be as of the same

date.

(iii) Partnerships. A balance
sheet for the partnership itself as well as
each general partner must be submitted. In
addition, the information requested in_the
supporting financial information must be
submitted for the partnership itself and each
seneral partner. All of the balance sheets
and  supporting  financial _ information
documents for the partnership and all
peneral partners must be as of the same date.

(iv) Corporations and limited
liability companies. Corporations and
limited liability companies. must file a
balance sheet. The information requested in
the supporting financial information must be
submitted. The balance sheet and supporting
financial information must be as of the same
date. Financial statements are generally not
required of related parties, but may be
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the trust or estate applicant should contain
no personal financial information,

(E) Assumed name certificates.
For any applicant that does business under
an "assumed name" as that term is defined in
Texas Business and Commerce Code,
§71.002, an assumed name certificate must
be filed as provided in this subparagraph.

- (i) Unincorporated
apphcants Umncorporated applicants using
or planning to use an assumed name must
file an assumed name certificate with the
county clerk of the county where the
proposed business is located in compliance

“with Texas Business and Commerce Code,

Chapter 71, as amended. An applicant must
provide a copy of the assumed name
certificate that shows the filing stamp of the
county clerk or, alternatively, a certified

copy.

(i} Incorporated applicants.
Incorporated applicants using or planning to
use an assumed name must file an assumed
name certificate in compliance with Texas
Business and Commerce Code, Chapter 71,

required if the ¢ommissioner believes they

as amended. Evidence of the filing bearing

. are relevant. The financial information for

the filing stamp of the Texas Secretary of

the corporate or limited liability company

State must be submitted or, alternatwelv,

applicant should contain _no_ personal

certified copy.

financial information.

(v) Trusts and cstates. Trusts .
“and estates must file a balance sheet. The
" information requested in_the supporting

financial information must be submitted.
The balance sheet and supporting financial
information must be as of the same date.
Financial statements are  generally not
required of related parties, but may be
required if the commissioner believes they
are relevant. The financial information for
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(F) 3] Bond. The

commissioner may require a bond under
Texas Finance Code, §351.102 [(Acts2007;
80th— Les—eh—12206%] when the
commissioner finds that it would serve the
public interest. When a bond is required, the
commissioner will [shall] give written notice
to the applicant. Should a bond not be
submitted within 40 calendar days of the
date of the commissioner's notice, any
pending application may be denied.



 stockholder

(3) Subsequent dpplications (branch
offices). If the applicant is currently licensed
and filing an application for a new office,
the apphcant must provide the information
that is unique to the new location, including
the application for license, disclosure
questions, owners and principal parties, and
a new financial statement [Application—for
P Tanlonder_Licente, licati
Q . . . E [ ] E g ) i

Prineipal—Parties,—and—a—newFinaneial
Statement] as provided in paragraph (2}(D)
[(DER] of this section. The person
responsible for the day-to-day operations of
the applicant's proposed new location must
file a personal affidavit, personal
questionnaire, and employment history
[P—efsenal—Afﬁdawt—Pefseﬁal—QﬁeSﬁeﬂﬁ&%*

and-Employment History], if not previously

filed, Other information required by this
section need not be filed if the information
on file with the OCCC is current and valid.

© §89.303. Transfer of License

(a) Definition. As used in this chapter, a
"transfer of ownership”" does not include a
change in proportionate ownership as
defined in §89.304 of this title (relating to
Change in Form or Proportionate
Ownership). Transfer of ownership includes
the following;

(1) - (3) (No change.)

(4) any change in ownership of a
licensed corporation:

(A) in which a new stockholder
obtains 10% or more of the outstanding

voting stock in a privately held [privately-
held] corporation; '

which an
10% or

(B) in
owning

existing
mote
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relinquishes that owner's entire interest in a
privately held (privately-held] corporation;

_ {C) any purchase or acquisition
of control of 51% or more of a company
which is the parent or controlling
stockholder of a licensed privately held
[privately-held) corporation; or

(D) any stock ownership changes
that result in a change of control (i.e., 51%
or more) for a licensed pubhcly held

[publiely-held] corporation;

(5) any change in the membership
interest of a licensed limited liability
company:

(A) - (B) (No change.)

(C) in which a purchase or
acquisition of control of 51% or more of any
company that [whieh] is the parent or
conirolling member of a licensed limited
liability company occurs;

(6) any acquisition of a license by
gift, devise, or descent; and

~ (7) any purchase or acquisition of
control of a licensed entity whetcby a
substantial change in management or control
of the business occurs, despite not fulfilling
the requirements of paragraphs (1) - (6) of

this subsection [sabseeﬁeﬁ—(a}(-la—éé)—ef

this—section], and the commissioner has

reason to believe that proper regulation of
the licensee dictates that a transfer must be
processed.

(b) (No change.)

(¢) Filing requirements. An application

for transfer of a property tax lender license

must be submitted in a format prescribed by
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the commissioner at the date of filing and in
accordance with the rules and instructions.
The commissioner may accept the use of
prescribed alternative formats in order to
accept approved electronic submissions.
Appropriate fees must be filed with the
transfer application, and the application for
transfer must include the following:
(1) Required application information.
(A) - New licensees filing
transfers. The information required for new
license applications under §89.302 of this
title (relating to Filing of New Application)
must be submitted by new licensees filing
transfers. The instructions in §89.302 of this
title are applicable to these filings. In
addition, evidence of transfer of ownership
. as described in paragraph (2) of this
subsection [subseeﬁen—(@@a—ef—thﬁﬁee%ﬂ]

must also be submitted.

(B) Existing licensees filing
transfers. If the applicant is currently
licensed and filing a transfer, the applicant
must provide the information that is unique
to the transfer event, including the
application for license, disclosure questions,
owners and principal parties, and a new

financial statement [Applicationfor Property
Statement], as provided in [paragraph-(H)]

of §89.302 of this title. The instructions in
© §89.302 of this title are applicable to these
filings. The person responsible for the day-
to-day operations listed on the application
for_license [Application—forProperty—Fax
lender License] for the transfer event must
file a personal affidavit, _personal
questionnaire, and _employment history

[Personal-AffidavitPersenal-Questionnaire;

aﬂd—Empleymeﬁ{—st%er] if not previously
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filed. Other information required by §89.302
of this title need not be filed if the
information on file with the OCCC is
current and valid. In addition, evidence of

transfer of ownership as described in
paragraph (2) of this subsection [subseetion

(e} —of —this—section] must also be
submitted.

(2) (No éhangé.)

(d) Permission to operate. No business
under the license may [shal] be conducted
by any license transferee until the
application has been received, all applicable
fees have been paid, and a request for
permission to operate has been approved. In
order to be considered, a permission 1o

" operate must be in writing. Additionally, the

transferor must grant the license transferee
the authority to operatc under the
transferor's license pending approval of the
license transferee's new license application.

The  fransferor —must accept  full
responsibility to any customer and to the
QCCC for the licensed business for any acts
of the license transferee in connection with
the operation of the lending business. The
permission to operate must be submitted
before the license transferee takes control of
the licensed operation. The agreement must
[shall] set a definite period of time for the
license transferee to operate under the
transferor's license. A request for permission
to operate may be denied even if it contains.
all of the required information. Two
companies may not simultaneously operate
under a single license. If the OCCC grants a
permission to operate, the transferor must
cease’ operating under the authority of the
license.

(e) (No change.)



- §89.304. Change in Form or Proportionate
Ownership.

(a) Organizational form. When any
licensee or parent of a licensee desires to
change the organizational form of its
business (e.g., from corporation to limited
partnership), the licensee must advise the
commissioner in writing of the change
within 14 [10] calendar days by filing a
license amendment and paying the required
fees [

documents] as provided in - §89.310
[§89303] of this title (relating to Fees
[Fransfer—ofTicense]). In addition, the
licensee must submit a copy of the relevant
portions of the organizational document for
- the new entity (e.g., articles of conversion

and partnership agreement) addressing the

ownership and management of the new
entity.

(b) Merger. A merger of a licensee is a
_change of ownership that results in a new or
different surviving entity and requires the

filing of a transfer application pursuant to -

§89.303 of this title (relating to Transfer of
License). If the [A] merger of the parent
entity of a licensee that leads to the creation
of a new entity or results in a different
surviving parent entity, the licensee must
advise the commissioner of the change in
writing within 14 calendar days after the
change, by filing a license amendment and
paying the required fees as provided in

§89.310 [requires—a—transfer—apphieation
pgfsaaﬁ{—te—§89%93] Mergers or transfers of

other entities with a beneficial interest
beyond the parent entity level only require
notification within 14 [16] calendar days.

(¢) Proportionate ownership.

(1) A change in proportionate
ownership that results in the exact same¢
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owners still owning the business, and does
not meet the requirements described in
paragraph (2) of this subsection, does not
require a transfer. Such a proportionate
change in ownership does not require the

filing of a transfer application, but does

require notification when the cumulative
ownership change to a single entity or
individual amounts to 10% [5%] or greater.
No later than 14 [10] calendar days
following the actual change, the licensee is
required to notify the commissioner in
writing of the change in proportionate
ownership by filing a license amendment

" and paving the required fees as provided in

§89.310 of this title. This subsection does
not apply to a publicly held [publicly-held]
corporation that has filed with the OCCC the
most recent 10K or 10Q filing of the
licensee or the publicly held [publiely-hele]
parent corporation, although a transfer
application may be required under §89.303

- of this title.

(2) (No change.)

§89.306.
Application.

Reportable - Actions  After

Any action, fact, or information that

would require a materially different answer
than that given in the original license

~application and that [whiehk] relates to the

qualifications for license, must be reported
within 14 [40] calendar days after the person
has knowledge of the action, fact or
information.

§89.307. Processing of Application.

(a) Initial review. A response to an
incomplete application will ordinarily be
made within 14 calendar days of receipt

stating that [;h&appheaﬁeﬂ—vreeme’re%%&ﬂd
aeeep’eeé——fe{——ﬁ—lﬁkg—ﬁr—S%ﬁg—thﬁ‘
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application is incompleté and specifying the
information required for acceptance.

(b) - (¢) (No change.)

(d) Hearing. Whenever an application is
denied, the affected applicant has 30
calendar days from the date the application
was denied to request in writing'a hearing to

contest the denial. This hearing will [shall] -

be conducted pursuant to the Administrative
Procedure Act, Texas Government Code,
Chapter 2001, and Chapter 9 [§91-et#eg:]
of this title (relating to Rules of Procedure
for Contested Case Hearings, Appeals, and
Rulemakings), before an administrative law
judge who will recommend a decision to the
commissioner. The commissioner will then
issue a final decision after review of the
recommended decision.

(e) Denial. If an application has been

denied, the assessment fee will [shall] be

tefunded to the applicant. The investigation
fee and the fingerprint processing fee in

§89.310 of this title (relating to Fees) will

[shall] be forfeited.
(f) Processing time.

(1) (No change.)

~ (2) When a hearing is requested
following an initial license = application
denial, the hearing will [shalt] be held within
60 calendar days after a request for a hearing
is made unless the parties agree o an
extension of time. A final decision
approving or denying the license application
will {shall] be made after receipt of the
proposal  for  decision  from  the

“administrative law judge.

(3) (No change.)
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$89.308. Relocation.

(a) Notice to commissioner. A licensee
may move the licensed office from the
licensed location to any other location by
paying the appropriate fees and giving
notice of intended relocation to the
commissioner not less than 30 calendar days
prior to the anticipated moving date,
Notification must be provided by filing a
license  amendment [filed—on——-ithe
Amendment-to-PropertyTax-lender License)
or an approved elecfronic submission as
prescribed by the commissioner. The notice
must include the contemplated new address
of the licensed office, the approximate date
of relocation, a copy of the notice to debtors,
and the applicable fee as outlined in §89.310
of this title (relating to Fees).

(b) Notice to debtors. Written notice of a
relocation of an office must be mailed to all
debtors of record at least five calendar days
prior to the date of relocation. Any licensee
failing to give the required notice must
[shall] waive all default charges on
payments coming due from the date of
relocation to 15 calendar days subsequent to
the mailing of notices to debtors. Notices
must [shall] identify the licensee, provide
both old and new addresses, provide both
old and new telephone numbers, and state
the date relocation is effective. The notice to
debtors can be waived or modified by the
commissioner when it is in the public
interest. A request for waiver or
modification must be submitted in writing
for approval. The commissioner may
approve notification to debtors by signs in
lieu of notification by mail, if in the
commissioner's opinion, no debtors will be
adversely affected.



$89.309. License Status.

(a) Inactivation of active license. A
licensee may cease operating under 2
property tax lender license and choose to
inactivate the license. A license may be
inactivated by giving notice of the cessation
of operations not less than 30 calendar days
prior to the anticipated inactivation date.
Notification must be provided by filing a
license _amendment [filed—on——the
Amendment-to-Property Tax-lenderLicense]
or an approved electronic submission as
* prescribed by the commissioner. The notice
must include the new mailing address for the
license, the effective date of the inactivation,
and the fee for amending the license. A
licensee must continue to pay the yearly
renewal fees for an inactive license as
outlined in §89.310 of this title (relating to
Fees), or the license will expire.

(b) Activation of inactive license. A
licensee may activate an inactive license by
piving notice of the intended activation not
less than 30 calendar days prior to the
anticipated activation date. Notification

must be provided by filing a license

amendment [filed—on—the—Amendment—to
Property-TaxlenderLieense] or an approved
electronic submission as prescribed by the
commissioner. The notice must include the
contemplated new address of the licensed
- office, the approximate date of activation,
" and the fee for amending the license as
outlined in §89.310 of this title.

~ (c) (No change.)

(d) Expiration. A license will expire on
the later of December 31 of each year or the
16th day after the written notice of
delinquency is given unless the annual
assessment fees have been [afee-is] paid by
the due date for license renewal. A licensee

$600; and
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that pays the annual assessment fees [fee]
will automatically be renewed even though a
new license may not be issued.

§89.310. Fees.
(a) New licenses.

(1) Investigation fees. A $200
nonrefundable [non—refundable]
investigation fee is assessed each time an
application for a new license is filed.

{2) (No change.)

(b) License transfers. An applicant must
pay a $200 nonrefundable [non-refundable]
investigation fee for each license transfer.

{c) Fingerprint processing. A
nonrefundable [nenvefundable] fee as
prescribed by the commissioner will be
charged to recover the [te] costs of
investigating  each  principal  party's
fingerprint record.

(d) License amendments. A fee of $25
must be paid each time a licensee amends a

license by inactivating a license, activating .

an inactive license, changing the assumed

name of the licensee, changing the
organizational _form _ or  proportionate

ownership. providing notification of a new
parent entity, or relocating an office.

() - (f) (No change.)
(g) Annual renewal and assessment fees.
(1) An annual assessment fee is
required for each active license consisting

of:

(A) a fixed fee not to exceed [of]
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(B) a volume fee based upon the
lending activity conducted and the volume
of business that consists of an amount not to
exceed [that—is] $0.03 per each $1,000
advanced for license holders whose
regulated - operations occur within Texas
Finance Code, Chapter 351 [(Aets—2007;
80th-Leg;-ch-1220%] in accordance with the

most recent annual report filing required by

Texas Finance Code, §351.164 [(Aets200%

(2)- (3) (No change.)

$§89.312. Property Tax Employee License

Under Nationwide Mortgage Licensing

System and Registry.

As required by. Texas Finance Code,
8351.0515, a property tax lender's individual
emplovees who. for actual or expected
compensation or gain, act as residential
mortgage loan originators in the making,
transacting, or negotiating of a property tax
loan for a principal dwelling, are required to
obtain a license through the Nationwide
Mortgage Licensing System and Registry. -

$89.404.  Effect of Criminal History

Information on Applicants and Licensees.

(a) Criminal history information. Upon
submission of an application for a license, a
principal party of an applicant for a license
is investigated by the commissioner. In
submitting an application for a license, a
principal party of an applicant for a license
is required to provide fingerprint
information to  the  commissioner.
Fingerprint information is forwarded to the
Texas Department of Public Safety and to
the Federal Bureau of Investigation to obtain
criminal history record information, The
commissioner will continue to receive
information on new criminal activity
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reported after the fingerprints have been
processed. In the case of a new application
or if the commissioner finds a fact or
condition that existed or, had it existed the
license . would have been Trefused, the
commissioner may use the criminal history
record .information obtained from law
enforcement agencies, or. other criminal
history = information provided by the
applicant or other sources, to issue a denial
or initiate an enforcement action. Criminal
history ‘information relates to the OCCC's
assessment of good moral character, and the
information gathered is relevant to the
licensing or enforcement action decision as
described in subsections (b) - (d) of this
section [below|.

(b) (No change.)

(¢) Factors in determining whether
conviction relates to occupation of property
tax lender. In determining whether a
criminal offense directly relates to the duties
and responsibilities of holding a license, the
commissioner will [shall] consider the
following factors, as specified in Texas
Occupations Code, §53.022:

(1) - (4) (No change.)

(d) Effect of criminal convictions
[eemviction] on applicant or licensee.

(1) Effect of criminal convictions
involving moral character. The

© commissioner may deny an application for a

license, or suspend or revoke a license, if the
applicant or licensee has a principal party
who has been convicted of any felony or of
a crime involving moral character that is
reasonably related to the applicant's or
licensee's fitness to hold a license or to
operate lawfully and fairly within Texas

~ Finance Code, Chapter 351, [Property—tax



3

1220)]. For purposes of this section, the
crimes listed in subparagraphs (A) - (H) of
this paragraph [belew] are considered to be
crimes involving moral character:

(A) - (H) (No change.)

(2) Effect of other criminal
convictions. The commissioner may deny an
application for a licensef;] or revoke an
existing license, if a principal party of the
apphcant or licensee has been convicted of a
crime that directly relates to the duties and
responsibilities of a property tax lender that
[whe] originates or obtains loans [writter]
under Texas Finance Code, Chapter 351

Adverse action by the commissioner in =

response to a crime specified in this section
is subject to mitigating factors and rights of
the applicant or licensee,..as found in
§89.406 of this title (relating to Crimes
Directly Related to Fitness for License;
Mitigating Factors).

$89.405. Crimes Directly Related to Fitness
for License; Mitigating Factors.

(a) Crimes directly related to fitness for
license. Originating or obtaining loans made
under Texas Finance Code, Chapter 3515

200780th Lesch—1220%] involves or may

" involve making representations to borrowers

regarding the terms of the loan, maintaining
loan accounts, collecting due amounts in a
legal manner, and foreclosing on real
property in compliance with state and
federal law. Consequently, crimes [a-erime]
involving the misrepresentation of costs or
benefits of a product or service, the
improper handling of money or property
entrusted to the individual, [a—eﬂme
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involving] failure to file a governmental
report or filing a false report, or [a—erime
invelving] the use or threat of force against
another person are [;—is—a—erime] directly
related to the duties and responsibilities of a
license holder and may be grounds for
denial, suspension, or-revocation.

(b) Mitigating factors. In determining
whether a conviction for a crime renders an
applicant or .a licensee unfit to be a license
holder, the commissioner will [shali]
consider, in addition to the factors listed in
§89.405 of this title (relating to Effect of
Criminal History Information on Applicants
and Licensees), the [foHewing] factors listed
in paragraphs (1) - (6) of this subsection, as
specified in Texas Occupations Code,
§53.023: :

(1) - (4) (No change.)

(5) the principal party's rehabilitation
or rehabilitative effort while incarcerated or
after release, or following the criminal
activity if no time was served; and

(6) the principal party's current
circumstances relating to the present fitness
of the applicant or licensee, evidence of
which  may  include letters of
recommendation from prosecution, law
enforcement, and correctional officers who
prosccuted, arrested, or had custodial
responsibility for the principal party;[s] the
sheriff or chief of police in the community
where the principal party resides:[;] and
other persons in contact with the convicted
principal party.

' §89.406. Effect of Revocation, Suspension,

or Surrender of License.

(a) Effect on existing contracts.
Revocation, suspension, or surrender of a
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license does not affect a preexisting contract
between a lender and. a borrower, except no
interest may be charged or received by the
lender following the revocation, suspension,
or surrender of its license, Alternatively, a
lender whose license is revoked or
suspended may transfer or sell its accounts
to a licensed property tax lender, which
[whe] may continue to charge or receive the
contracted rate of interest within the
authority of Texas Finance Code, Chapter
Legreh—1220)].

(b) (No change.)
989, 409. License Reissuance.

In the event of reissuance of a license for
any reason, the licensee must [shal] return
to the OCCC the license certificate that was
held prior to the reissuance. Should the
licensee be unable to return the license
certificate to the QCCC, the licensee must
provide a written statement to that effect,

including the reason for inability to return it -

(e.g., lost, destroyed).

§89.504.  Requirements for Disclosure
Statement to Property Owner. :

(a) Required eclements. A disclosure
statement under Texas Tax Code, §32.06(a-
4)(1) to be provided to a property owner
before the execution of a tax lien transfer
must contain the following required
elements: :

(1) - (5) (No change.)

(6) a statement that the property tax
loan may include unpaid property taxes,
penalties, [and] interest, and collection costs

_ paid_as shown on the tax receipt;
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(7) - (16) (No change.)
(b) (No change.)
(c) Delivery.

(1) (No change.)

(2) No face-to-face interview. If
there is no face-to-face interview, a property

~tax lender must deliver a disclosure

statement containing all of the elements
outlined by subsection (a) of this section, as
prescribed by Figure: 7 TAC §89.506(a) of
this title, to the owner of the property.

(A) Method of delivery. The
disclosure statement may be delivered by

" U.S. mail, with prepaid first-class postage,

or via facsimile or email if the property
owner consents [available-te—the—property
owner]. Alternatively, property tax lenders
may deliver the disclosure statement by
certified mail with return receipt requested,
by using a commercial delivery service with
tracking abilities, or by using a courier
service.

(B) - (C) (No change.)

(d) Verification of delivery.

(1) (No change.)

(2) No face-to-face interview. If -
there is no face-to-face interview, the
property tax lender must deliver the
disclosure statement to the property owner

~ as prescribed in subsection (c}(2) of this

section.

(A) - (E) (No change.)

(F) Verification of delivery by email.
For disclosures delivered via email, a dated




reply _email indicating that the disclosure
statement was successfully delivered to the
property owner will constitute verification of
delivery. Alternatively, a property owner's
_affirmative consent to electronic delivery of

the disclosure in accordance with §101(c) of

the Electronic Sienatures in_Global - and
National Commerce Act will constitute a
* rebuttable presumption for sufficient delivery.

{e) (No change.} . ,
§89.602. Fee for Filing Release.

(a) ‘Allowable fee components. Under
Texas Tax Code, §32.06(b), a property tax

lender may charge [a—property—ewner] the
following for filing the release:

(1) - (3) (No change.)
{(b) - (¢) (No change.)

§89.701. Sworn  Document Authorizing
Transfer of Tax Lien.

(a) - (¢) (No change.)
(d) Permissibie changes.
(1) - (2) (No Change.)

(3) Title, The title of the swom
document may be relocated to the top of the
form. '

§89.702. Certified Statement of Transfer of
Tax Lien.

" (a) (No change.)

(b) Optional information. A tax assessor-
collector may only include the optional
information contained in this subsection or
attach information as provided in subsection
(d) of this section. Any other information

included on or added to the standard form may
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invalidate the satisfaction of Texas Tax Code,
§32.06(b). The tax assessor-collector may
require that the. following information be
added to the certified statement:

(1) (No change.)

(2) a statement that the tax assessor-
collector's certification of the amounts paid
and that the transfer occurred does not
constitute the rendering of legal advice;[<]

(3) after identifying the county/taxing
unit(s) transferring a lien or liens as provided
under subsection {(a¥4) of this section, the
following  phrase:  "and  all _ political
subdivisions and districts for which it collects
ad valorem taxes."

{(c) (No change.)
(d) Permissible changes.

(1) Multiple account transfers. In the
case of multiple account transfers, the
information required by subsection (a)(3), (4),
(5), and (6) of this section may be provided in
table or list format as an attachment to the
standard form.

(2) Title. The title of the certified
statement may be relocated to the top of the
form. '

‘ Certiﬁcation

This agency hereby certifies that the
proposal has been reviewed by legal counsel
and found fo be within the agency's legal
authority to adopt.

Issued in Austin, Texas on April 20, 2012,
Sealy Hutchings

General Counse!
Office of Consumer Credit Commissioner
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Office of Consumer Credit Commissioner

Discussion - of and Possible Vote to Adopt .a Resolution
Recommending that the Legislature Consider Legislation to Support
Uniformity of Laws Governing Credit Access Businesses.

PURPOSE: The purpose of the resolution is to recommend that
the Texas Legislature consider legislation to support uniformity
of laws governing credit access businesses in Texas.

RECOMMENDED: ACTION: The agency requests that the
Finance Commission approve the resolution.

RECOMMENDED MOTION: I move that we approve the
resolution to recommend that the Texas Legislature consider
legislation to support uniformity of laws governing credit
access businesses in Texas. '
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FINANCE COMMISSION OF TEXAS

RESOLUTION SUPPORTING UNIFORMITY OF LAWS GOVERNING CREDIT ACCESS
BUSINESSES

WHEREAS, in 2011, the Texas Legislature enacted legislation that amended Chapter 393 of the
Texas Finance Code, providing licensure and disclosure requirements for credit access
businesses that assist consumers in engaging in deferred presentment transactions and motor
vehicle title loans; and, '

WHEREAS; the Finance Commission of Texas has carefully considered and adopted rules
implementing this legislation; and, o T

WHEREAS, the legislation and rules governing credit access business have statewide effect
and, ‘

WHEREAS, at least two municipal jurisdictions have enacted ordinances creating different
requirements from the legislation and rules exclusively for credit access businesses; and,

WHEREAS, these ordinances increase complexity of compliance and training for Texas credit
access businesses, which are now subject to different requirements in the various Texas cities
where they operate; and,

WHEREAS, these differing requirements have the potential to create confusion and disparate
impact on the part of consumers who are assisted by credit access businesses subject to
dissimilar requirements, even potentially within a single ZIP code; and

‘WHEREAS, the adoption of distinetly different ordinances among multiple jurisdictions could
create potential conflict with state law, resulting in the possibility of lengthy and costly litigation.

NOW, THEREFORE, BE IT RESOLVED, that the Texas Iinance Commission does hereby
request that the Texas Legislature consider amending the Texas Finance Code to improve
consistency of regulation through a uniform set of laws governing credit access businesses in
Texas.

Given under my hand at Austin, Texas
On the 20th day of April
In the year two thousand and twelve

William J. White .
Chair, Finance Commission of Texas

FC Resolution on CAB Ordinances, Draft 4-9¢
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